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EDITORIAL 


As the first anniversary of the appointed day approaches it 
is possible to form some conclusions on the extent to which 
the Town and Country Planning Act, 1947, has justified the 
hopes of its supporters and the fears of its detractors. It may 
well take another four or five years before the effects of this 
remarkable legislation can be fully assessed, but certain 
consequences are already making themselves clear for all 
to see. 

There must be some disappointment in the Ministry of 
Town and Country Planning at the reluctance of the public 
to accept the Act or even to recognise its existence. Sales of 
land at figures greatly in excess of existing use value are still 
the rule rather than the exception and, as the natural forces 
of supply and demand are not amenable to Parliamentary 
modification, it is difficult to see how this tendency is to be 
effectively checked. Judging by the figures recently given 
by Sir MALcoLM TRUSTRAM EVE it is not only those who 
are liable to be prejudiced by the Act who close their eyes to 
its provisions ; only a fraction of those who are entitled to 
make a claim for compensation for loss of development value 
appear to have completed form S.1 and the last date for 
submitting claims falls at the end of this month. Neither the 
Ministry nor the Central Land Board is to be blamed for this 
tendency, for both bodies have been indefatigable in their 
efforts, on the platform and in the national Press, to spread 
the news and acquaint every landowner with his rights in 
this respect. Those who have duly made their claims may 
take some comfort from the prospect of the dividend paid 
from the £300,000,000 fund being increased by reason of the 
small number of proving creditors, but rumour has it that a 
very large number of claims are already prepared and will 
be lodged during the current month. 

If the £300,000,000 fund produces substantial compensation 
for loss of development value many of the anticipated hardships 
will not materialise, and the various concessions to single plot 
owners are welcome for the same reason. These concessions 
and the dead ripe provisions in s. 80 recognise that special 
treatment must be given to landowners who were on the point 
of developing their land on the appointed day and who had, 
perhaps, acquired the land for that express purpose at a 
time when such development would be freely permitted. 
Our criticism of these concessions is that they are too often 
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restricted to cases where planning permission is actually 
given and that insufficient consideration is given to the man 
whose land was ripe for development in every respect but 
who is refused planning permission owing to some change in 
the plans of the local authority for the use of land in the 
particular district. 


There are innumerable examples to-day of land which was 
acquired for development at a high price shortly before the 
recent war and which is dead ripe so as to satisfy s. 80 of the 
Act in all respects if planning permission for such development 
can now be obtained. If such permission and the certificate 
under s. 80 are obtained development can be undertaken 
without payment of a development charge. If, on the other 
hand, planning permission is refused because, for example, 
the local authority has decided in the intervening years to 
use the land as a site for a school, the landowner receives no 
concession and will sell the site at existing use value, and 
content himself with whatever may be paid to him out of 
the £300,000,000 fund. If the first landbwner is entitled to 
a concession why should the second be deprived of it? We 
hope that this point will not be ignored when the scheme for 
distribution of the £300,000,000 fund is finally settled. 


A decision by the local authority to earmark the ‘land for 
acquisition by itself is a factor which often gives rise to a 
refusal of planning permission, and a loss of dead ripe 
concessions, by a landowner whose plans for development are 
unobjectionable in themselves. In such cases the planning 
authority will often refuse development permission on this 
ground alone, although the land has never been officially 
designated for compulsory acquisition and no compulsory 
purchase order has been made. By this means the local 
authority uses its powers as planning authority for the district 
to induce a sale by the landowner without recourse to its 
compulsory powers of purchase, and this is a practice which 
we deprecate. Apart from the hardship which it inflicts on 
the landowner it leads to a multiplicity of public inquiries 
and much unnecessary delay. In these cases we suggest 
that the proper course is for planning permission to be granted 
and for the issue between the local authority and the landowner 
to be fought out on the making of the compulsory purchase 
order if and when such order is made. 


ARY 
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CURRENT TOPICS 


Claims on the £300m. fund: Claim Form signed 
by Solicitor 


AN important last-minute change in the practice of the 
Central Land Board as to the signing of the claim form S$.1 
by solicitors or other persons as agents for the claimant is 
made known in a letter received from the Secretary of The 
Law Society and dated 15th June. The letter is in the 
following terms: “ Having regard to the urgency of the 
matter, I should be grateful if you would allow me to bring 
to the notice of solicitors through the medium of your journal 
the fact that the Central Land Board have now stated that 
they are prepared to accept the signature of a solicitor on 
the claim form (Form S.1) without the production of written 
authority from the claimant. This may be of assistance to 
solicitors who for one reason or another are unable to get in 
touch with their clients before the 30th June. The Central 
Land Board will also accept the signature of agents other than 
solicitors but in such cases the written authority of the 
claimant must be produced. (Sgd.) T. G. Lunp.” 


Transitional Legal Aid 


THE precise date of the coming into force of the Legal Aid 
and Advice Bill is a matter of vital interest to those intending 
litigants whose claims are in danger of being barred by the 
Limitation Act, and it will be a bitter blow to them if they see 
their claims disappear before they have the opportunity of 
issuing a writ. The Lord Chancellor has power under the 
Bill to make regulations applying its terms to persons 
concerned in proceedings started before or shortly after 
legal aid is made available, and although no such regulations 
can be made until the Bill itself has passed through all its 
stages it should not be too much to hope that some immediate 
guidance may be given to solicitors in this matter. The 
solicitor is called upon to advise now and should be told that 
the intended regulations will cater for the litigant who has 
been forced to start proceedings before the scheme becomes 
operative. 


The Leasehold Committee’s Interim Report 


We publish on another page an account of the main 
features of the interim report (Cmd. 7706) of the Leasehold 
Committee set up under the late Lord Uthwatt in December 
last. The report, which was published on 10th June, deals 
only with business premises and is mainly concerned with 
the question of security of tenure for tenants of shops and 
offices during the present period of scarcity. The majority 
of the committee report in favour of a scheme whereby a 
sitting tenant may on the order of the county court sitting 
as an ad hoc tribunal be entitled to a renewal of his tenancy 
for not more than seven nor (usually) less than three years, 
at a reasonable rent to be fixed by the tribunal. Solicitors 
have very good reason to be aware that some landlords of 
business premises and offices have been exploiting the present 
scarcity of such accommodation, and may well feel that a 
scheme such as this would be a welcome relief; but the 
significance of the two minority reports, one signed by 
Sir Epwin S. HERBERT, a member of the Council of The Law 
Society, will not be lost on them. Sir Edwin holds that 
sitting tenants would tend to obtain a vested interest which 
it would be difficult to remove. 


Report on H.M. Land Registry 


THE Chief Land Registrar’s Report to the Lord Chancellor 
on H.M. Land Registry for the financial year 1948-49 (H.M. 
Stationery Office, 6d.) records that in the Registration of 
Title Department land certificates were being issued by the 
end of the year within a maximum of eleven weeks after 
receipt as compared with twenty weeks a twelvemonth 
previously, although the staff employed still numbered only 
510 as compared with 825 in 1938. More than 431,000 
applications were completed, 100,000 more than in the 
previous year, and a record in the history of the department. 


Serious understaffing in the Plans Branch (106 against 203 
in 1938) is a check on speeding-up. ‘‘ From time to time,” 
states the report, ‘‘ when the volume of typing work permitted, 
covenants which did not run to more than half a page of the 
register were set out in full. By setting out covenants in 
extenso on the register, solicitors are relieved of the need to 
peruse in addition to the entries in the register the deeds 
referred to therein. The practice was much appreciated by 
solicitors and as soon as conditions permit it will be fully 
restored.” Although the margin of error during 1948 was 
only 0°52 per cent., the attention of solicitors is drawn to the 
request to check detail in the land certificate. The growing 
appreciation of the advantages of the free official search over 
the personal search is shown by the increase in official searches 
to 70°6 per cent. as against 65°5 per cent. in 1947. The 
pre-war service of issuing results of official searches on the 
week-day applications are received by first postal delivery 
has been restored. 


Land Charges and Agricultural Credits Departments 

DuRING 1948, says the report, 1,282,686 applications for 
official searches in the Land Charges Department were handled 
by a staff nine less than in the previous year. Probably 
owing to the small amount of private building, registrations 
were little more than half the number received before the war. 
However, the volume of work handled in 1948 was approxi- 
mately 32 per cent. higher than in 1938, while the staff was 
28 per cent. less. Thus the increase of 60 per cent. in 
individual output achieved last year over 1938 has been 
more than maintained. The proportion of error in the 
certificates of official search was 1 in 30,540, as against 1 in 
27,247 in 1947. So far as the Chief Land Registrar was 
aware, in no case was loss incurred owing to any error made 
in the registry. During 1948 a volunteer staff, working 
after hours, rechecked the 1,200,000 cards constituting the 
alphabetical index to the registers. Only three cards were 
found to have been filed incorrectly. In the Agricultural 
Credits Department registrations in 1948 were 415 (341 in 
1947 and 651 in 1938), cancellations and rectifications were 
426 (379 in 1947 and 461 in 1938) and official searches were 
7,828 (6,211 in 1947 and 19,582 in 1938). Throughout the 
whole period certificates of the result of official searches were 
issued on the day of the application, and no substantive 
errors have been reported. The annual accounts of the 
Land Registry show a surplus of £270,000 as against a deficit 
of £2,627 in 1938, The possibility of reducing fees still 
further is constantly under review. It is dependent, however, 
upon stability in property values and number of transactions, 
and the past year has not been regarded as suitable for 
taking long-term decisions of this nature. 


Pleas of Guilty 

THERE are many, particularly lawyers with experience in 
criminal advocacy, who will disagree with the suggestion of 
Miss Doris Opium in the Daily Telegraph of 16th May, 1949, 
that instead of the simple choice between a plea of guilty and 
not guilty the accused should be asked (1) whether he admits 
the facts charged against him, and (2) whether he admits 
criminal intent and culpability. ‘‘ From my own experience 
of court cases in which I have been concerned as an expert 
witness or medical consultant,”’ the writer stated, ‘‘ I submit 
that such a reform would both simplify procedure and avoid 
the invidious position in which defendants are placed by the 
present method of pleading.” We can see no advantage in 
this suggested change. In ninety-nine cases out of a hundred 
an admission of all the facts set out in the depositions would 
amount to a plea of guilty, and to put any more complicated 
qnestions to a person on trial for his life, liberty or property 
than the question “ Are you guilty or not guilty ? ’” would be 
as grossly unfair as can well be imagined. Whether or not 
the offence charged is one of which guilty intent is an ingredient, 
accused persons in the vast majority of cases are well aware 
whether they are guilty or innocent, and, if they are innocent, 
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the prosecution will have erred grievously either in putting for- 
ward the case at all, or in putting it forward in a form in which 
the accused can agree to all the facts and yet be acquitted. 


Town and Country Planning Proposals 

In a recent “Current Topic” (ante, p. 303) we referred 
toa Commons debate, on 25th May, in which the proposal 
to provide for an appeal against the assessment of the 
development charge was rejected by a Government majority. 
In the June issue of the Journal of the Chartered Auctioneers’ 
and Estate Agents’ Institute a report of a conference of the 
council of the institute with representatives of branches 
contains a proposal by Mr. S. W. D. GARNER to press for 
this right of appeal. While not suggesting that the district 
valuer did not act with absolute fairness all through, he said, 
the considerable intake of young men into the valuation 
department might lack the wide experience to administer this 
complicated statute. With the knowledge that there was 
an appeal, cases would be speeded up rather than retarded. 
He suggested that this was the first time in the modern 
history of English law that there had been no right of appeal 
on questions such as this. Mr. D. N. ByrNE, supporting the 
proposal, pointed out that a developer could make repre- 
sentations, which he thought would be heard by the Central 
Land Board. The proposal was unanimously approved. 
Another proposal which was carried was that the council 
be asked to press for further concessions as to the time limit 
for the submission of claims under Pt. VI of the Town and 
Country Planning Act, 1947, or that claims be simply 
registered by completing a claim form giving the claimant’s 
name and property, the details to be added before 31st October, 
1949. (it may, however, be noted that a recent Parliamentary 
answer (p. 392, ante) shows clearly that the Government 
are unlikely to look with favour on this proposal.) It was 
said that it was going to be utterly impossible to arrive 
at the unit of claim in all cases by 30th June and also that 
the legal profession were going to find it exceedingly hard 
to get the claims completed by 30th June. <A representative 
stated thet a member had taken to a solicitor 400 claims 
for one client alone. The conference agreed: to approach 
the Royal Institution of Chartered Surveyors and The Law 
Society and request them to support the proposal. 


Resale Price Maintenance 

WHETHER price-cutting is a good or a bad thing in itself, 
there can be no doubt of the view of the Lloyd Jacob 
Committee on Resale Price Maintenance, which issued its 
report on 2nd June, that the abuse of price maintenance 
agreements has gone far beyond the legitimate aim of 
preventing damage to well-known high-quality brands of 
goods. The legitimate protection of trade interests was 
held by the Court of Appeal and the House of Lords to 
justify the demand by a trade association for a monetary 
penalty for the offence of undercutting in return for refraining 
from inserting the offender’s name in a black list published 
in the association’s newspaper (Thorne v. Motor Trade 
Association |1937) A.C. 797). The committee attacks the 
private police system which secures evidence of under- 
cutting and states that although some associations have 
elaborate systems to give an accused trader a fair hearing, 
it is extremely undesirable to encourage any sanction 
for breach of agreement which is not applied through 
the law. It is an unreasonable interference with distributors’ 
freedom and might result in the elimination of price 
competition in the distributive trades. They propose 
that it should be made illegal to apply sanctions which 
extend beyond the remedies open to an individual producer 
for breach of resale price maintenance conditions. With 
memories of Berg v. Sadler and Moore |1937| 2 K.B. 158, 
and Thorne v. Motor Trade Association, the lawyer may well 
murmur reflectively “ autres temps, autres moeurs.” 


Private Detectives 
“It is a pity,’ wrote Mr. CHARLES GRAVEs in the Evening 
Standard of 30th May, “ that The Law Society . . . does not 
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insist that there should be some kind of legal registration for 
private detectives as there is in the United States.’’ His 
theme was that although there were about 200 private 
detectives in the country, only about six could be recom- 
mended. Anybody needing the services of a private detective, 
he wrote, should take the recommendation of a solicitor. The 
reason he gave was that it is expensive in the long run and 
sometimes dangerous to employ an incompetent or a 
disreputable private detective agency. If about 75 per cent. 
of the cases handled by a first-class agency are matrimonial, 
as Mr. Graves stated and as seems probable, this is all the 
more serious. Solicitors tend to resort to the same inquiry 
agent, but it would be difficult, if not impossible, to base a 
test for registration on that fact. It would also be unfair 
to select only ex-police officers for registration, although 
Mr. Graves suggests, not without justification, that they are 
generally highly reputable and efficient. The proposal for 
registration bristles with difficulties, and even if it were feasible 
it is not easy to see why The Law Society should be required 
to insist on it. This is a matter for the public. Solicitors 
know the reputable agencies, and the general public cannot 
be told too often, as indeed Mr. Graves did tell them, that it 
is more efficient and economical to seek the recommendation 
of a solicitor in all cases where private detective work is 
thought to be necessary. 
Trinity Law Sittings 

Tue lists tor the Trinity Law Sittings, which began on 
14th June, show that in the King’s Bench Division there ts 
an increase of 516 in the number of cases down for hearing 
as against last year’s figure, which was 313. Long non-jury 
actions are 409 in number and short non-juries number 377. 
There are also 14 special and 8 common jury actions, 5 short 
causes, 14 commercial cases, and 2 actions in the Revenue 
list. In the Chancery Division there are 90 witness and 22 
non-Witness actions (83 and 62 respectively last year), and 
retained, assigned and other matters number 37 (40 last year). 
There are 96 companies matters (71 last year) and Mr. Justice 
Wynn Parry will take them. Appeals have fallen in number, 
from 239 last year to 186, of which 183 are final appeals. 
From the King’s Bench Division there are 86 appeals (103 last 
year), including 12 in the Revenue Paper ; 20 came from the 
Chancery Division (25 last year), 27 from the Probate, Divorce 
and Admiralty Division, including one Admiralty appeal (44 
last year), 49 from county courts (106 last year), including 
four workmen’s compensation appeals (12 last year) and 
one from the County Palatine Court of Lancaster. Appeals 
to the Divisional Court number 80, including 29 in the list 
(12 last year), 13 in the Revenue Papey (32 last year) and 
5 in the Special Paper (3 last year). There are 31 pensions 
appeals and 10 Admiralty actions for trial (50 and 5 
respectively last year). 

Radical Law Reform 

We are the grateful recipients of a reprint from an article 
in the Llorida Law Journal, by Mr. B. H. Potrirr, of the 
Miami Bar, entitled The Defeat of Justice. It lists a number 
of grave defects in the American legal system, some of which 
are familiar problems in this country, while others are happily 
unknown. We repeat them here and our readers will readily 
distinguish those which are known here from those which 
are not: Delay, conservatism of the profession, difficulty of 
ascertaining the facts, perjury, bribery, politics, references 
to “special masters,” judicial incompetence, incompetence 
of the Bar, the more skilful lawyer’s victory, ambulance 
chasing, difficulty of ascertaining the damages, cost ol 
litigation, race prejudice, collusion, technicalities, “ expert ” 
testimony, antiquated rules of evidence, too long or too short 
periods of limitation, and the cost of appeals. The author 
proposes that justice should be speeded by drastically cutting 
down periods of limitation, that justice should be free, that 
there should be fewer and more highly trained lawyers and 
more judges, that State departments of justice be created, 
that pleading be reduced to a minimum, and that justice 
be taught to all. 
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IMPERFECT CONTRACTS—II 


“TO BE AGREED” 


ALTHOUGH the exigencies of conveyancing practice and the 
necessity of investigating a documentary title to landed 
property make the striking of non-committal bargains 
peculiarly common in estate dealings, the increasingly prevalent 
use of conditions of sale, perhaps formulated by a trade 
association, in ordinary mercantile contracts may introduce 
problems of conditional offers and acceptances into many 
other fields. These conditions of sale are discussed and their 
intelligent use explained by Dr. Schmitthoff in his recent 
book on the Export Trade. As he points out, if an order is 
accepted by a seller “ subject to our conditions of sale,” 
this represents in law a rejection of the buyer’s offer accom- 
panied by a counter-offer. The contract, in other words, is 
as imperfect at that stage as when an estate agent 
acknowledges a deposit “ subject to contract.’’ Nevertheless, 
the most common instance in commercial law of a contract 
upon condition is to be found in those cases where an essential 
term of an otherwise perfected agreement is left open for 
subsequent agreement or ascertainment. The problem is still 
primarily one of construction, though in matters of day-to-day 
commerce the leaning of the courts towards an interpretation 
which will give business efficacy to a transaction perhaps tends 
to obscure this fact. 

live years late, but much better late than not at all, there 
slipped stealthily into the Law Reports a note of the important 
decision of the House of Lords in May and Butcher, Ltd. v. R. 
(1929) 1934, 2 K.B. 17m. It is the first of a group of modern 
cases Which have not received in some of the standard works on 
contract the notice they deserve: Hillas v. Arcos (No. 2) (1932), 
147 L.T. 503; Foley v. Classique Coaches, Ltd. \1934 2 K.B. 1; 
and Scammell, Ltd. v. Ouston 1941) A.C, 251, are the principal 
subsequent authorities. In /illas v. Arcos the House made it 
abundantly clear that it had not intended, in May and 
butcher's case, to lay down any rule which would override 
the prime necessity of construing every document and trans- 
action in its proper setting. In the earlier case 1t had been 
held that an agreement for the purchase of tentage from the 
Government Disposals Board was not enforceable, since the 
letters relied on had left the prices and times of payment to be 
agreed between the parties as stocks became available. In 
Hillas v. Arcos the House had treated as binding an option 
clause conferring on the purchasers under an agreement 
for sale of timber the right to buy further timber, though it 
was silent as to the kinds, sizes or qualities of the standards 
and as to dates and ports of shipment. The House considered 
that the previous transactions between the parties provided 
a norm by reference to which the outstanding details in the 
option agreement could be determined, Lord Wright referring 
in addition to the readiness of English law to imply in relation 
to business contracts a standard of what is reasonable. 


‘ 


The difficulty of reconciling these two decisions troubled 
the profession for many years. The object of the inquiry 
which the court undertakes into the true meaning to be put 
upon the documents and the surrounding circumstances is 
surely to ascertain whether or not the parties intend to create 
a legal relationship, a relationship moreover which it is 
possible for the court to define with certainty in all its essential 
terms without laying itself open to the reproach of having 
itself made a contract for the parties. There must, in fact, 
be both an intention to contract, and also a manifestation 
of that intention in terms which are not too vague to enable 
the court to say what has been agreed. But beyond this it 
has not hitherto seemed possible to go. No principle has 
emerged as an aid to the solution of this problem of interpre- 
tation. As to the existence of the intention, some emphasis 
has, indeed, been laid in some of the cases on the formality 
or otherwise of the document being considered, distinguishing 
for instance between an informal letter, as in May and 
Butcher, and a duly stamped and_ professionally prepared 
agreement collateral to a purchase of land, as in loley’s case. 


Less convincing as a test, but clearly material as a factor for 
consideration, is the fact, as in Hillas v. Arcos, that the parties 
thought the arrangement was binding (see per Lord Wright, 
at p. 514), though Scott, L.J., was at pains to point out in 
Bishop and Baxter v. Anglo-Eastern Trading Co. |1944}) 
K.B. 12, that the erroneous legal view of the parties could not 
alter the interpretation of written words. Again, on the 
question of adequate definition of the agreement, there may 
sometimes be material to hand from which the outstanding 
terms of the contract may -be reduced to certainty. Ante- 
cedent transactions of the same kind between the same parties 
have been held to furnish such a standard. But this cannot 
be a universal criterion, for in May and Butcher there had been 
some antecedent transactions, as also in British Homophone 
Co. v. Kunz and Another (1935), 152 L.T. 589, another case 
where no contract was found to exist. 

The cases under discussion and other cases were cited to 
Denning, J., and to the Court of Appeal in British Bank for 
Foreign Trade, Ltd. v. Novimex, Ltd. (1949), 93 Soi. J. 146, 
and the learned judge deduced from them a principle which the 
Court of Appeal has quoted with express approval. It is that, 
‘if there is an essential term which has yet to be agreed and 
there is no express OF implied provision for its solution, the 
result in point of law is that there is no binding contract. 
In seeing whether there is an implied provision for its solution, 
however, there is a difference between an arrangement which 
is wholly executory on both sides, and one which has been 
executed on one side or the other. In the ordinary way, if 
there is an arrangement to supply goods at a price ‘ to be 
agreed,’ or to perform services on terms ‘ to be agreed’ then, 
although while the matter is still executory there may be no 
binding contract, nevertheless, if it is executed on one side, 
that is, if the one does his part without having come to an 
agreement as to the price or the terms, then the law will say 
that there is necessarily implied from the conduct of the 
parties a contract that, in default of agreement, a reasonable 
sum is to be paid.” 

Now, it is to be observed that the latter part of this state- 
ment of principle (which seems by the way to derive as much 
from Bryant v. Flight (1839), 5 M. & W. 114, as from the modern 
leading cases we have mentioned) is limited by its own words 
to arrangements which contain no express provision for the 
solution of the outstanding term. If the parties have stipu- 
lated that the price of goods, for instance, is to be fixed by 
arbitration or some other certain method and not merely left 
for future agreement between them, the contract will be 
upheld on the maxim certum est quod certum reddi potest. 
loley’s case, where disputes as to price were to be referred to 
arbitration, would on this ground alone be distinguishable 
from May and Butcher. Nor was Hillas v. Arcos an instance 
of future agreement being contemplated, though there no 
express provision could be found for the solution of terms which 
were essential to the efficacy of the contract in performance. 

In clear cases of a term left “‘ to be agreed,’’ Denning, J.’s 
test of executory or executed seems to fit in with the over- 
riding question of construction in this way. If the parties 
have expressed clearly a genuine contractual intention but 
have left some term unstated, the court is ready to make any 
appropriate implications of law or fact where one party has 
acted in performance of his part of the contract. Verba ita 
sunt intelligenda ut res magis valeat quam pereat. But where 
an essential term is so vaguely expressed by the parties that 
the court cannot say what would be a reasonable implication 
to make in the circumstances, and would merely be making 
the parties’ contract for them if it implied anything at all, 
then no purported execution by a party will transform an 
inchoate arrangement into a binding contract. True that 
in some of the cases in which particular transactions have been 
held not to constitute a contract there have been acts which at 
first sight look like acts of partial execution. Thus in May 
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and Butcher's case the proposing purchasers had made a 
deposit of money as security for the due performance of their 
part of the bargain. And in Scammell v. Ouston, where a 
condition had been introduced that part of the purchase price 
was to be had “ on hire-purchase terms ’’ over a period, the 
sellers had procured the acceptance of certain hire-purchase 
terms by a finance company. But the question then arises : 
Execution of what? Unless the court is able to construe 
some certainty out of the expressed intentions of the parties, 
there is nothing which either of them can be said to have 
executed. A ‘“‘contract”’ which is too vague is always 
equivalent, for the purposes of the test, to one which is wholly 
executory. The House of Lords pointed out in Scammell’s 
case some of the different meanings which might have been 
attributed to the phrase “ on hire-purchase terms.”’ It was 
not for the court to say which of the many systems commonly 
called hire-purchase the parties intended by the vague words 
they had used. 

It remains to illustrate, from the facts and decision in 
British Bank, etc. v. Novimex, supra, the principle enunciated 
by Denning, J., in that case. The defendants wrote to the 
plaintiffs a letter in which they agreed to pay them a com- 
mission of a stated amount in respect of a purchase of oilskins 
from a company with which the plaintiffs were at that time in 
touch. By the same letter the defendants further undertook 
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to pay to the plaintiffs “ an agreed commission ” on any other 
business transacted with the company, in return for which 
the plaintiffs were to put the defendants into direct 
communication with the company. This the plaintiffs 
did, and, the defendants having repudiated liability for the 
further commission although other business had been trans- 
acted by them with the company, the plaintiffs sued for a 
declaration and an account and payment, with a further or 
alternative claim for damages for breach of contract. The 
main question before the court was whether the agreement 
was enforceable. Denning, J., having expressly found that 
the plaintiffs had executed the arrangement on their side, 
yet held that it was too vague to be enforceable. The Court 
of Appeal, while approving, as we have said, his statement of 
the law, have now reversed his decision on the facts. Unlike 
the learned trial judge, Cohen, L.J., with whom Bucknill 
and Singleton, L.JJ., agreed, could find no ambiguity in the 
agreement either as to the period or the type of business it 
was to cover. In default of agreement as to the rate of 
commission a reasonable commission was to be paid, and 
Cohen, L.J., thought that a jury properly directed would be 
able to arrive at a proper conclusion as to what in the 
circumstances was a reasonable commission. A declaration 
in favour of the plaintiffs was made accordingly. 


A SAFE SYSTEM OF WORK: SOME RECENT CASES 


RECENT cases have thrown further light on the duty of an 
employer to provide a safe system of work. 

It will be recalled that since the Law Reform (Personal 
Injuries) Act, 1948, employers’ liability at common law 
has fallen into two main branches 

(i) negligence in carrying out the employer’s personal 
duties at common law--the positive duties to provide 
safe plant and equipment, a safe place of work and a safe 
system ; 

(ii) casual negligence of a fellow-workman im the course 
of his employment, for which, since the abolition of the 
doctrine of common employment, the employer has been 
vicariously liable. 

It is interesting to note that in the three cases which we 
are about to quote, the employer could not have been made 
liable under heading (ii), as no individual workman had 
committed any negligent act causing the injuries ; this shows 
that the employer’s personal duties, owing to their positive 
character, still retain their old importance, despite the 
changes of 1948. 

The first case is Barcock v. Brighton Corporation (1949), 
93 SoL. J. 119, where the plaintiff, who was engaged in testing 
an electrical switchboard, removed a safety screen to obtain 
better access to it, and was injured in an explosion which 
followed. The removal of the screen was contrary to the 
Electricity Regulations made under the Factories Act ; 
yet the plaintiff had been taught, by a skilled employee of the 
defendants, who had initiated him in his work, that the 
screen should be removed. The defendants had not intimated 
to the plaintiff that this procedure was wrong: all that they 
had done was to instruct him to read the regulations and 
comply with them. Hilbery, J., said: 

“In my view, that is not devising a system of work. 
I think also that in this case no responsible person on 
behalf of the employers had devised any system for doing 
this work, and it is the particular work which is in hand 
for which a reasonably safe system has to be devised and 
used. If, however, it is contended that the employers had 
devised a system, then... by a long usage that system 
had in practice been utterly disregarded.” 

This case brings out the point that it is no use having proper 
instructions on paper. They must be brought to the notice 
of those concerned, and observance must be enforced. 

In the next case, Finch v. Telegraph Construction and 
Maintenance Co., Ltd. (1949) 1 All E.R. 452, the plaintiff 


was engaged in grinding metal when something flew into his 
eye. The claim was based mainly on a breach of the Factories 
Act, but also on liability for the absence of a proper system 
of work. The substance of the case was that no protective 
goggles were provided. Actually there were some goggles for 
the purpose hung up inside the foreman’s office, but the 
workman did not know this. It was left to each man to ask 
for goggles if he wanted them, and Devlin, J., held in favour 
of the workman that there was no safe system of work. 

The third case, Holt v. Rhodes and Son, Ltd. {1949 
1 All E.R. 478, raises, but does not entirely solve, a question 
of great general interest: if a servant is loaned out to 
a temporary master, does the temporary master become 
responsible for providing a safe system of work, so far as 
the work is under his control ? 

The plaintiff was employed by the second defendants 
as a crane-driver, and was lent out to the first defendants 
(a firm of stevedores) for several days. The crane was 
electrically driven, and a cable had to be connected to a 
plug on a high pillar. The plaintiff could safely climb up 
to plug it in during the first days of the operation, but at a 
later stage the climb was rendered unsafe by the stacking 
of a pile of cargo round the base of the pillar. The plaintiff 
climbed up, however, and fell and sustained injuries. The 
county court judge dismissed the claim against both defen- 
dants. The Court of Appeal held that there was no case 
against the second defendants, who had no control over 
the circumstances of the particular job. However, they sent 
back the case to the county court for a re-trial on the issue 
of liability of the first defendants. On the re-trial, the 
main question for decision would be whether the stevedores 
had become the ‘‘ masters” of the plaintiff for the duration 
of the operation for which he was loaned to them, 
Lord Merriman, P., said (at p. 480) : 

“Everybody is agreed that, in so far as this action 
rests against either of the defendants on the relationship 
of master and servant (and in that I am including not 
merely the general relationship of master and servant 
but the relationship pro hac vice in regard to the particulat 
operation which was the cause of the injury to this man), 
there was a duty to provide a safe system of working. 
There can be no doubt as a general proposition that if 
the general employers of the plaintiff were trying to pass 
the liability to the stevedores they have to discharge a 
very substantial burden of proof. Similarly, a heavy 
burden lies on the plaintiff to show that pro hac vice he 
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can impose the duty of master on some other shoulders, 
namely, those of the stevedores.”’ 
In the result this decision involves two main points. 
of all, the general employer who hires out a workman for 
particular jobs is not responsible for a defective system 
of work in so far as the circumstances of the particular job 
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are outside his control. But in the second place, and to 
compensate for this, so far as the temporary employer takes 
temporary control of the workman, he takes on also the 
responsibility of providing a safe system of work, and the 


workman is not limited to the rights of an invitee. 
jJ.H.M., 


MATRIMONIAL PRACTICE NOTES—VI 


XIL.—WILFUL REFUSAL 
ALTHOUGH the wilful refusal of sexual intercourse, by itself, 
is only a ground for relicf if the marriage has not been 
consummated, it forms “the background to some other 
claim to relief’ (see Baxter v. Baxter (1947), 91 Sot. J. 220) 
in an increasing number of cases to-day and in other ways 
may materially affect the issues between the parties. 

The following classification attempts to summarise the law 
as it stands at the moment : 

(a) In nullity suits relief is granted under s. 7 (1) of the 
Matrimonial Causes Act, 1937, for wilful refusal to consum- 
mate the marriage. “‘ Wilful refusal’’ means a settled 
and definite decision come to without just excuse, and in 
determining this question regard should be had to the whole 
history of the marriage (Horton v. Horton 1947) 2 All E.R. 
871). Consummation is complete although contraceptives 
are used (Baxter v. Baxter, supra). Whether coitus 
interruptus constitutes consummation is doubtful (see the 
conflicting cases of Grimes v. Grimes (1948), 92 SoL. J. 325, 
and White v. White (1948),92 SoL. J. 325). The fact that 
there has been pre-marital intercourse, whether resulting in 
the birth of a child, before or after the marriage, or not, does 
not affect the issue (Dredge v. Dredge 1947, 1 All E.R. 29). 

(4) In relation to desertion, the wilful refusal of inter- 
course is material in several ways. It justifies the withdrawal 
of the other spouse from cohabitation (Synge v. Synge 
[1901] P. 317), but refusal caused by repugnance or ill- 
health is not wilful (Beevor v. Beevor (1945), 89 Sox. J. 393). 
Whether wilful or not, it cannot constitute desertion 
(Jackson v. Jackson (1924| P. 19; Weatherley v. Weatherley 
(1947] 1 All E.R. 563). Conversely, a single act of 
intercourse between the parties, without any restoration 
of cohabitation, will not serve to break a period of desertion 
(Mummery v. Mummery (1942) P. 107). A wife’s 
unreasonable refusal to allow complete intercourse, if shown 
to be the cause of the parties’ unhappiness, may be a defence 
to a piea of desertion (Rice v. Raynold-Spring-Rice (1948), 
92 Sor. J. 112). 

(c) As the basis of cruelty, insistence by a husband on 
the practice of coitus interruptus was successfully relied on 
in White v. White, supra, and Walsham v. Walsham (1949), 
93 Sox. J. 238. In the latter case Wallington, J., expressed 
the opinion that the complete abstention from intercourse 
could not constitute cruelty even though it caused injury 
to health. 

(d) As conduct conducing to adultery, the wilful refusal 
of intercourse may amount to a discretionary bar 
(Callister v. Callister 1947); W.N. 221). 

Whenever the sexual relations of the parties is under review 
the question of the evidence to be adduced is apt to be a 
difficult one, for the parties’ own testimony will, in most 
cases, be the only direct evidence and the court may be left 
to decide the issue upon the balance of credibility. It is 
submitted that the rule in Gines? v. Gines? (1948), 92 Soi. J. 140, 
does not apply to issues other than adultery, but the theory 
underlying that decision is far from clear (see 65 L.Q.R., 
at p. 220, for a full discussion of the point). 

Often, however, it will be found possible to provide some 
corroboration from correspondence, or from admissions 
made to parents or friends or to a doctor. 

A medical inspection may only be ordered in nullity 
proceedings (see r. 24 of the Matrimonial Causes Rules) 


but neither party can be compelled to submit to examination. 
If medical evidence shows that the spouses are competent 
at the time of their examination and that the marriage 


has not been consummated, that may be corroborative, but 
it is not conclusive of wilful refusal by either of them. 


XI1I.—‘* MENTAL CRUELTY ” 

The title of this Note has been placed between inverted 
commas to show that it is only used as a quotation from the 
popular press and that it really has no authentic legal existence 
at all. However, it is a convenient, if inexact, expression 
and has even received a strictly qualified blessing from the 
President of the Divorce Division, who recently referred to 
it, in Lauder v. Lauder (1949), 93 Sov. J. 42, as “a phrase 
which, I admit, I abhor, but which is not a bad shorthand 
for the class of case we are discussing,’’ 1.e., cruelty in which 
there is no personal violence or apprehension of physical 
injury. 

“ Mental cruelty ’’ as used colloquially is ambiguous, for it 
may refer either to the effect upon the mind of the innocent 
party or to the attitude of mind of the other, and the phrase 
is only of value to lawyers if it is employed, not in cither of 
these senses, but purely as a handy label for the class of case 
deseribed above. 

To be cruelty at all, any conduct must fall within the limits 
laid down by the well-known and now generally accepted 
statement in Russell v. Russell | 1897) A.C. 395, i.e., “‘ conduct 
of such a character as to have caused danger to life, limb or 
health, bodily or mental, or as to give rise to a reasonable 
apprehension of such danger."” [rom that statement it 
follows that it is impossible to compile schedules of conduct 
which is, or is not, cruelty, for if there is no evidence of ill 
effect upon health, bodily or mental, or of reasonable appre- 
hension of such ill effect, there is no cruelty, however gross 
and abominable the conduct complained of may have been. 
Conversely, well-intentioned conduct may yet be legal cruelty. 

In Lauder v. Lauder, supra, the respondent husband was 
in the habit of sulking and ignoring his wife, both when they 
were alone and when they were with other people. The 
evidence showed that he did this deliberately and not, as he 
submitted, involuntarily. The medical and other evidence 
was that the wife ‘showed considerable anxiety or emotional 
disturbance and that the husband’s conduct would have put 
a considerable strain on a normal healthy woman, whereas 
the wife’s health and temperament was such that she might 
not be able to withstand it for long. Her symptoms had, 
however, disappeared by the time the petition was heard. 

The Court of Appeal, by a majority, held (a) that the conduct 
of the respondent was capable of being regarded as cruelty, 
and (/) that there was no justification for interfering with the 
finding of facts made by the trial judge, who had had the 
advantage of seeing and hearing the witnesses. 

If any lesson is to be learnt from Lauder v. Lauder, it is 
certainly not that “ sulking is cruelty,” or, indeed, that any 
particular conduct is, or is not, cruelty, but that, within the 
limits set by Russell v. Russell, supra, the class of conduct 
and the class of injury caused by or reasonably apprehended 
because of it cannot be defined. 

Whatever the conduct, and whatever the injury it may 
produce, it must, however, be deliberate, or more accurately, 
voluntary. ‘I do not question he had no intention of being 
cruel, but his intentional acts amounted to cruelty” (per 
Shearman, J., in Hadden v. Hadden (1919), The Times, 
5th December). 

In Sguirev. Squire (1948), 92 Sov. J. 323, the Court of Appeal 
emphasised that the proposition that a person was presumed 
to intend the natural and probable consequences of his acts 
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applied to acts of cruelty in matrimonial causes, notwith- 
standing that the conduct was the consequence of illness 
(not amounting to insanity) and not of any spiteful or 
malignant intention. 

Once such voluntary conduct is proved, responsibility for 
it can only be avoided by showing that the respondent was 
so mentally sick that he or she was incapable of appreciating 
the nature and quality of the acts committed, i.e., that the 
respondent was, at the time, and in relation to the commission 
of those acts, insane (see Astle v. Astle [1939] P. 145 
and Squire v. Squire, supra). The onus of proving such a 
lack of responsibility is on the respondent (Brittle v. Brittle 
(1947) 2 All E.R. 383). 

Since conduct can only amount to cruelty if it is voluntary, 
it follows also that neglect or inattention, being the result of 
a failure to exercise the will at all, cannot be cruelty (see 
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Buchler v. Buchler |1947} P. 25), although injury to health is 
caused. The decision in Lauder’s case is a little hard to 
reconcile with this proposition, which was, indeed, advanced 
against the opinion of the majority of the court by 
Singleton, L.J., but one must remember that it had been 
found as a fact that the husband used deliberately to take up 
his sulky attitude with the object of bending the wife to his 
will in some particular matter. On the other hand, the cases 
of neglect in the strict sense are those where one partner not 
only did nothing but, in the popular phrase, “ couldn't care 
less’ what the other thought about it. 

It may be, although no express reason was given, that 
this was why Wallington, J., in Walsham v. Walsham, supra, 
said that complete abstention from sexual intercourse could 


not be classed as cruelty. 
E. T. E. M. 


SEIZURE OF THE WRONG MAN’S GOODS 


THE responsibility of the sheriff or bailiff when levying 
execution is absolute. Upon receipt of a writ of execution 
the bailiff is in duty bound to search out the goods and 
property of the debtor within the bailiwick, and there is no 
duty upon the creditor to supply information for the assistance 
of the bailiff (Dyke v. Duke (1838), 4 Bing. N.C. 197). No 
reliance should be placed by the bailiff upon any information 
or advice supplied, because he cannot shift his responsibility 
to the creditor on this ground (Cronshaw v. Chapman (1862), 
7 H. & N. 911): nor will the subsequent adoption of the 
bailiff’s act render the creditor liable to an action in trespass 
when the wrong person’s goods have been seized. The 
bailiff acts on behalf of the court and is never the agent of the 
creditor (Morris v. Salberg (1889), 22 Q.B.D. 614). However, 
a creditor and his solicitor may each be liable to an action in 
trespass where wrongful execution occurs, if there has been a 
specific direction endorsed on the writ for the seizure of 
certain goods. 

The position of the sheriff or bailiff is quite clear. Whenever 
he seizes gvods in the course of execution he does so at his 
peril and renders himself liable to an action in trespass if he 
levies execution against the wrong man (Coote v. Lighworth 
(1596), Moore K.B. 457) or goods which do not belong to the 
debtor. This rule is not unreasonable. The bailiff is a 
representative of the court and his actions must be such as 
will bear investigation. It has been held that the return which 
a sheriff makes to a writ cannot be questioned by the creditor 
except by action against the sheriff for making a false return. 
If the return to a writ is to be accorded such high standing as 
it was given in Goubot v. De Crouy (1833), 1 Cr. & M. 772, 
where a creditor was refused an order for the setting aside of 
the sheriff's return on the ground (supported by affidavits) 
that the return was wrong, then a high degree of care must be 
required of the sheriff or bailiff in his action on the writ. 
The regard of the courts for the action of the bailiff was put 
clearly by Lord Ellenborough, C.J., in the case of Gyfford v. 
Woodgate (1809), 11 East 297, when he laid the foundation for 
the rule in Goubot v. De Crouwy. Lord Ellenborough said that 
the return of the sheriff was prima facie evidence of the facts 
stated in the return, upon the ground that faith was to be 
given to the official act of a public officer like the sheriff, 
even where third persons were concerned. 

There are adequate provisions for the protection of a sheriff 
or bailiff who has seized the wrong man’s goods. General 
protection is afforded by the bringing of an interpleader action 
in which the master in the High Court or the judge in the 
county court decides disputes as to title to goods seized. 
During such proceedings the judge accords protection from 
action by aggrieved parties: but he will only do this where 
an honest mistake has been made in executing the process 
of the court and, but for such a mistake, everything that the 
sheriff or bailiff has done would be justified by the writ 
(Smith v. Critchfield (1885), 14 Q.B.D. 873; and see Salberg 
v. Morris (1887), 4 T.L.R. 47). However, where substantial 
grievance has resulted from the seizure, protection will not 


be granted (De Coppett v. Barnett (1901), 17 T.L.R. 273). 


It is not always possible to bring interpleader proceedings. 
The Rules of the Supreme Court and those of the county 
court provide that the execution creditor shall be immediately 
informed of the seizure of goods and of any dispute respecting 
the title to them. If within four days the execution creditor 
admits a claim to goods, no interpleader action can be brought. 
Under these circumstances, the sheriff or bailiff may safeguard 
himself by applying to the master or the judge for a protection 
order: aggrieved parties and the creditor are entitled to be 
heard and the grant is in the judge’s discretion. 

Costs of execution and possession are the outstanding 
problem where there has been a wrongful seizure of goods. 
Responsibility for payment can be decided in interpleader 
proceedings, the execution creditor being liable if there is no 
justification for making an order against any other party. 
When a claim has been admitted before interpleader 
proceedings are brought, the bailiff can claim costs incurred 
up to the time of receiving notice to release the goods. If 
the execution creditor is unwilling to pay, the bailiff (usually 
the registrar in the county court) applies by summons to the 
master or judge, who may make an order directing the 
execution creditor to pay. The making of such an order is 
entirely discretionary and the question as to whether the 
execution was abortive or not is a matter of little consequence 
(Thomas v. Peek (1888), 20 Q.B.D. 727). The costs of the 
execution can only be entered against the execution creditor 
and not against his solicitor (¢btd.). 

When the judge is asked ‘to exercise his discretion, the 
duty of the sheriff or bailiff must be put clearly in the 
argument. The master or judge must appreciate the good 
faith which is required and, where there has been any negligence 
at all, ought to exercise his discretion against the application. 
This he may well be loath to do, the general inclination being 
to justify the act of the court’s servant. There is an appeal 
against the order of the judge in the county court (A-W., Lid. 
v. Cooper & Hall, Ltd. |1925] 2 K.B. 816) but the Court of 
Appeal will only disturb the discretionary award of the judge 
if very strong grounds are available. 

Finally, the position of a creditor who has had to pay the 
costs of an abortive execution must be investigated. The 
common-sense remedy is for the costs to be charged against 
any subsequent successful execution. Whether or not this 
is permissible in law is undecided. The writer is of opinion 
that it is, and is fortified in this view by Ord. 65 of the 
County Court Rules, 1936, which says that :— 

“Costs incurred in an execution, but not recovered 
thereunder, shall not be included in a judgment summons 
or in a new order, nor shall money paid into court be 
appropriated to such costs, until the debt and costs, other 
than such costs, have been paid.” 

It would seem that provision for priorities would not have 
been made if the costs of abortive executions had not been 
payable ultimately by the execution debtor. It must be 
assumed, of course, that the abortive execution did not 
result from any misdirection by the creditor or any negligent 
or improper action by the bailiff. A 
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DEFECTIVE EXECUTION OF POWERS—I 


In Re Hambro {1949} Ch. 111, Roxburgh, J., held that where 
the result would be to divest vested interests equity will 
not aid the defective execution of a power of revocation. 
This decision has now been upheld on appeal (see {1949} W.N. 
181), but, unfortunately, the Court of Appeal, instead of 
affirming the decision below as it stood, i.e., as one which 
would have had a general application, preferred to decide 
the matter as if it were, for the most part, one of construction. 
This divergence of view is, I think, unfortunate, since there 
is very little modern authority on the equitable doctrine 
of “aiding ’’ an instrument which is prima facie defective 
for want of proper form as an exercise of a power, while 
cases not infrequently arise to which the doctrine has to be 
applied. 

The point I wish to make is one which I think is not very 
easy to bring out without some explanation of the circum- 
stances in which an execution of a power which is invalid 
at law for want of form is aided in equity. The general 
principle (if that is the word to apply in relation to the cases 
in which the doctrine has been applied) is stated in Farwell 
on Powers, 3rd ed., at p. 375, in the following words : 
' the execution is not held actually good either at law 
or in equity, but the court interferes and compels the person 
entitled in default of execution to make good the defect.” 
A simple example of the way in which the doctrine operates 
is a trust containing a power for A to appoint by deed a 
fund in favour of a class of which B is a member, with a 
gift over to C in default of appointment. If A appoints 
the fund to B by will, so that the appointment is bad for 
failure to comply with the requirement as to appointment 
by deed, then in suitable circumstances C, as the person 
entitled in default of due appointment, may be compelled 
to give effect to the testamentary exercise of the power 
made by A. 

The example given is only one of several cases where the 
doctrine is applicable. In addition to the case where there 
has been an attempted execution of the power but the 
execution has been defective, there are three other cases to 
consider and distinguish. These are (1) where there has 
been an intention to appoint which has been defeated by 
fraud; (2) where there is a contract to exercise a power 
but the power is not well exercised, and the court decrees 
specific performance of the contract ; and (3) where rectifica- 
tion is ordered of an appointment which through mistake 
fails to carry out the intention of the appointor. These 
three classes of case are now very rare, but some mention 
of them is necessary because the older decisions are not 
always easy to understand unless it is recalled that the doctrine 
is one which is applicable to other circumstances as well 
as to those of an attempted execution, which may now be 
regarded as tle typical case for the invocation of this equitable 
doctrine. 

It is at this stage that the further distinction must be 
made between the case of an attempted execution of a power 
of appointment, illustrated above, and the circumstances 
to which it was sought, unsuccessfully, to extend and apply 
the doctrine in Re Hambro, supra, viz., an attempted 
revocation under a power to revoke an appointment already 
made. 

As far as the typical class of case is concerned, equity will 
only aid the defective execution of a power in certain 
conditions. Those conditions are that the intention to pass 
the property subject to the power should be clear, and that 
there should be good consideration for the appointment. 


The first of these conditions, clarity of intention, is often 
far from easy to apply to the facts of any given case, but it 
raises no difficulty in principle. In many cases, of course, 
there are not even any practical difficulties in this respect 
e.g., where the appointor refers to the power in making his 


The second condition—the existence of good 
is quite a different matter. 


appointment. 
consideration 

For the purposes of this doctrine equity has evolved its 
own peculiar definition of the class of persons who are regarded 
as falling within the consideration. In general, a defective 
exercise of a power will be aided only where the person in 
whose favour the power was exercised has some moral or 
natural claim on the appointor. Thus aid will be afforded 
to a child or a wife of the appointor, it being the duty of a 
parent or a husband to provide for a child or a wife (Tollet v. 
Tollet (1728), 2 P. Wms. 489) ; but not to a husband (Moodie 
v. Reid (1816), 1 Madd. 516), nor to a grandchild (Perry v. 
Whitehead (1801), © Ves. 544). For all the distinctions 
which have been drawn for this purpose reference must be 
made to the books, but a good example of their application 
can be found in Sergtson v. Sealey (1742), 2 Atk. 414, where 
a fund was appointed by a defective instrument to two 
persons : the court aided the execution so far as one of these 
persons (who was within the consideration of the original 
settlement) was concerned, but not in favour of the other, 
though she was the creator of the power. Creditors, 
purchasers for value and charities are other persons and 
institutions in whose favour a power will be deemed to have 
been well exercised if the only defect is one of form. 

Where, therefore, there is an intention to exercise the 
power, clearly expressed, and good consideration in so far 
as the persons in whose favour the power has been exercised 
are concerned, equity will aid the execution of the power 
if it is defective for want of form. But the rule so stated 
is subject to a qualification which it will be necessary to 
consider in detail in relation to the decision in Re Hambro, 
supra, that this equitable relief is available only where the 
defect it is sought to cure is one of form; if the defect goes 
to the essence of the power, equity will not aid it. For 
example, a power which should strictly have been executed 
by deed will generally be aided if executed by will, if, e.g., the 
appointee is a child of the donee of the power ; but if the 
power is a special power to appoint among a class to which 
the child does not belong, an attempted execution would not 
be aided in favour of the child. And the result would be 
the same if the purported appointment involved a fraud on 
the power (see Re Kirwan (1883), 25 Ch. D. 373, 380). This 
is a logical distinction, but side by side with this line of cases 
there has grown up a rule whereby, apparently, the mode 
in which a power is to be executed can itself be made an 
essential requirement by the donor of the power, with the 
result that failure to comply with formal requirements of 
execution will not be aided in equity even if all the other 
circumstances are favourable for the application of the 
doctrine of aiding. This rule was stated by Rolt, L.J., 
in Cooper v. Martin (1867), L.R. 3 Ch. 47, at p. 57, in the 
following words :— 

“ But the decisions . . . have not, I apprehend, deter- 
mined that it is not competent to a settlor to make the 
nature and character of the instrument by which the power 
he creates shall be executed of the essence of the power, 
without observing which no execution of his power shall 
be valid. They have all, as I understand them, recognised 
the principle that anything material to the intention of 
the donee of the power may not be defeated and have 
proceeded (perhaps somewhat singularly) on the opinion 
that to a donor who had merely given a direction that his 
power should be executed by deed it was immaterial 
whether it was executed by deed or will.”’ 

This was the dictum relied on by the Court of Appeal in 
Re Hambro, supra, which case I propose to examine in some 
detail next week against the background of the general 
statement which appears above. 
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THE LEASEHOLD COMMITTEE’S INTERIM REPORT 


THE Leasehold Committee, appointed on 1st December last 
to consider various questions concerning and suggestions for 
amending the law of landlord and tenant, has now issued 
an interim report (Cmd. 7706), limited to the matters referred 
to it in para. 2 of the Terms of Reference: briefly, whether 
Rent Restriction Act security of tenure should be extended 
to business premises and whether rents of such should be 
controlled (and, if so, how). The committee has heard a 
vast amount of evidence and its report commences with a 
good deal of historical and geographical information, 
summarising the results of earlier inquiries in this country 
and the methods of protection and control adopted in other 
countries. It observes, for instance, that the 1920 Salisbury 
Committee found that security of tenure was desired by most 
tenants but that they were less interested in the control of 
rents because, unlike tenants of residential property, they 
could pass on increases to the consumer. The same view 
appears to have been expressed by most witnesses heard by 
the Leasehold Committee, though one would have thought 
that price control and shortages would have resulted in the 
presentation of a different picture. As to other countries, 
it is noticeable that one of the two minority reports complains 
of the lack of evidence of effects ; my own comment would 
be that it is strange that some countries, such as Holland, 
are omitted. 

The majority of the committee felt satisfied that there 
was general uneasiness over the whole position of a business 
tenant, due to the “ sellers’ market ’’ in business premises. 
And, after careful consideration of the position, they came 
to the conclusion that the “ sitting tenant ’’ has a justifiable 
claim to some security of tenure, beyond that afforded by the 
terms of his original tenancy. And they, of course, realise 
that any such security, if it is not to be merely illusory, 
must be a*companied by rent control. ; 

Security of tenure, the committee recommend, should be 
conferred by giving a sitting tenant a prima facie right to a 
renewal of his tenancy, enforceable by application to the 
tribunal (of which more later). Renewal should be refused 
if the landlord proved- that the tenant was undesirable or 
that the premises were reasonably required for a scheme of 
demolition or rebuilding, or for a scheme of substantial 
remodelling or physical redevelopment. The idea of giving 
the landlord a right to defeat the claim if he wanted the 
premises for his own use was entertained but did not appeal 
to the majority. The suggestion that availability of suitable 
alternative accommodation should be a ground for refusing 
an application was also turned down (incidentally, the 
description of the Rent Acts position in para. 67: “‘ a residen- 
tial tenant has little cause to complain if . . . given a new 
house of similar size, type and rental . . . etc.,’’ is a little 
misleading: see Asquith, L.J.’s, judgment in Warren v. 
Austen {1947) 2 All E.R. 185 (C.A.)). The term of the new 
lease should be not less than three years and not more than 
seven years. 


The rent to be fixed by the tribunal should have regard 
to the general level of rental values and to the practice of 
good landlords in giving preferential treatment to sitting 
tenants, goodwill and improvements attributable to the 
sitting tenant being disregarded ; special circumstances may 
justify a premium. This recommendation is made after 
a very exhaustive review of possibilities, and, while appre- 
ciating the difficulties, one may wonder how it would work 
out. In rejecting the criterion of *‘ good estate management "’ 
the committee point out that the motive of profit for the 
individual property owner is the outstanding feature of such, 
while what is wanted is the holding of a careful balance 
between the legitimate claims of the individual tenant and 
the wider interest of the community as a whole. In so far, 
then, as the principle is expressed (para. 6 (i) of section I*) by 
reference to the words “at such a sum as they may, in all 
the circumstances, think reasonable ’’ it would seem that the 
committee are not inclined to adopt the view of the meaning 
of ‘“‘reasonable’’ propounded by Viscount Dunedin and 
Lord Phillimore in Tredegar v. Harwood |1929| A.C. 72. 


Possible painful results of ignorance of the law have not 
escaped notice, and, while it is recommended that the tenant 
is to take the initiative if he wants a new tenancy, it is 
suggested that in the case of periodic tenancies notices to 
quit given by landlords shall include a statement of the 
recipient’s rights in statutory form, failing which such notices 
shall be ineffective ; but in the case of fixed terms, there 
should be no need to warn the tenant. 


In the matter of procedure, a somewhat novel proposal 
is made. The committee do not favour lay tribunals and 
would give the county court the required jurisdiction, but 
the procedure would be that of arbitration and the arbitrator 
should be either the judge, or a surveyor, or the judge sitting 
with a surveyor as assessor. Possibly this was inspired 
by what was learned of “ overseas methods,’’ by which 
questions relating to possession were usually, though not 
always, heard by the courts, while rents were commonly 
fixed by special tribunals (para. 13; and cf. 93 Sox. J. 143, 
discussing a French proceeding which would illustrate this). 
Presumably the idea is that a question whether an applicant 
is disqualified by reason of undesirability as a tenant would 
be one for a judge; the question how much rent a landlord 
ought to get one for a surveyor. . 

It is recommended that farm property, on-licensed premises 
other than residential hotels, theatres (but not cinematograph 
theatres) and new buildings erected after the date of 
legislation be excluded. : 

The committee emphasise that this interim report does 
no more than suggest a method of dealing with part of the 
general problem, hence its concern with sitting tenants only. 
Whether the general law should be changed is a matter to 
be dealt with in the final report. 





CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL] 


A Remarkable Journey 


Sir,—It is reported in the late Mr. E. Majoribanks’ “ Life of 
Sir Edward Marshall-Hall, K.C.’’ that the latter had decided to 
refuse an invitation to stand at the then pending General 
Election of 1900 as Conservative candidate for the Southport 
Division, and to telegraph that decision from Liverpool Street 
Station, whence he was going to Leicester. 

He only just caught the Leicester train at Liverpool Street, and 
“ then ’’—to quote the traveller’s own words-—‘ a strange thing 
happened, I fell asleep in my corner, and woke up to find what 
seemed an endless line of trucks moving on a parallel line in the 


same direction as we were going Eventually we ran 
abreast of the engine, and there in big gold letters was the name 
‘Southport.’ It struck me as very curious that this name should 
be onaG.E.R. engine. It seemed to me a direct omen, and when 
I got to Leicester I stopped at the telegraph office and sent a 
wire to say I would stand for the constituency.” 

It is perhaps not surprising that a man of such striking individu- 
ality that he would travel to Leicester via Liverpool Street 
should succeed after a short whirlwind campaign in wresting 
the seat from a strong local candidate. 


London, W.C.2. 


KENNETH BROWN. 
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NOTES OF CASES 


COURT OF APPEAL 
NEGLIGENCE: BOILER WITHOUT SAFETY VALVE 
Ball v. London County Council 
Tucker, Evershed and Singleton, L.JJ. 
28th April, 1949 

Appeal from Stable, J. 

The first plaintiff was the tenant of a house of which the 
defendant council were the landlords. In 1940 the council, 
though not contractually obliged to do so, fitted a new domestic 
boiler to the hot-water system in place of the old boiler. The 
new boiler was not fitted with a safety valve. During the fuel 
crisis of February, 1947, the water system became frozen up, 
as the boiler had been out through lack of fuel. The second 
plaintiff, the tenant’s daughter, having lit the boiler while the 
system was in that condition, so that water could not circulate, 
the inability of the steam to escape caused the boiler to explode, 
the daughter receiving injuries for which Stable, J., awarded 
her £888 damages. The tenant was awarded £5 5s. damages. 
The council appealed. 

TucKER, L.J., said that the question was whether this boiler, 
as fitted, was in law a “‘ dangerous thing,” so that a special and 
peculiar duty was imposed on the installer towards those at 
whose request and under contract with whom he was performing 
the work. The authorities showed that a landlord was under no 
liability if he let premises which at the time of the demise were 
in a dangerous and defective condition. He was prepared, 
however, to accept as a correct statement of law the plaintiffs’ 
contention that there was no authority which established that if 
a landlord, having let premises, afterwards entered upon them, 
either under contract or at request, to carry out alterations or 
other work, the fact that he was the landlord absolved him from 
the duty which would fall on any other person. Certainly there 
was no authority for the proposition that the landlord’s immunity 
protected him for all time. It was therefore necessary to consider 
the acts of the council and their duties simply as persons who, 
at the request of the tenant, were carrying out alterations. 
Malone v. Laskey {1907} 2 K.B. 141, which had not been cited 
to Stable, J., showed that the daughter could not succeed in 
her action unless she could show that the boiler was rendered, 
by the failure to fit a safety valve, dangerous and noxious within 
the reasoning of, for example, Parry v. Smith (1879), 4 C.P.D. 
325, and Dominion Natural Gas Co., Ltd. v. Collins {1909} A.C. 640. 
It was difficult to define a dangerous thing. Here the court was 
concerned with an ordinary domestic apparatus. On the question 
of a safety valve, there was a conflict of evidence. That a 
safety valve was to be recommended was beyond dispute. That 
a boiler without one might be regarded as unsatisfactory was also 
clear on the evidence, but that did not put it into the category of 
things which were dangerous per se. The explosion had been 
caused by two unusual circumstances : (1) the very severe winter, 
and (2) the ill-advised action of the second plaintiff in lighting 
the boiler fire when the pipes were frozen. 

EVERSHED and SINGLETON, L.JJ., agreed. 
Leave to appeal to the House of Lords. 

APPEARANCES: Vick, K.C., and R. Bowen (J. H. Pawlyn) ; 
Sutton, K.C., and M. Blake (G. Howard & Co.). 

[Reported by R. C. CaLBurn, Esq., Barrister-at-Law.] 


Appeal allowed. 


CHANCERY DIVISION 


CHARITY : COMPANY’S PENSION FUND : RELIEF 
OF POVERTY 


Gibson v. South American Stores (Gath & Chaves), Ltd. 
Harman, J. 12th May, 1949 


Adjourned summons. 

The defendant company, incorporated in 1912, conducted a 
number of retail chain stores in the Argentine Republic and had 
a subsidiary operating in Chile. Its articles of association 
provided that the company should set aside 2 per cent. of its 
profits for an ‘“‘employees’ health and relief fund.’”” The money 
set aside was vested in trustees by a deed dated 14th April, 1918, 
and the beneficiaries of the fund were therein defined as all 
persons who, in the opinion of the London board, should be 
necessitous and deserving, and were in the company’s employ 
or of any of its agents, and the wives, widows, husbands, children, 
parents and other dependants of any person belonging to the 
class of beneficiaries. The deed contained power to modify 
or rescind any of its provisions, In 1948 the fund amounted 


to £105,000, and the articles were amended by providing that 
no more money should accrue to the fund. The number of persons 
in the employment of the company in South America was now 
about 5,000, and in England and France about 40, but the calls 
on the fund were now much less than its income and were 
decreasing. The summons was taken out by the trustees to 
determine whether the fund was held on a valid charitable trust, 
and whether the company could revoke the deed and resume 
dominion over the fund. (Cur. adv. vult.) 

HARMAN, J., said that the class of beneficiaries defined in the 
trust deed must all satisfy the condition of being necessitous 
and deserving: poverty was a necessary qualification both for 
the employees and all their dependants. It was a fund devoted 
to the relief of poverty within Pemsel’s case [1891] A.C. 585, 
per Lord Macnaghten. But charity did not include private charity 
(Ommanney v. Butcher (1823), T. & RK. 260). The public element 
in charity was discussed in In ve Compton [1945] Ch. 123 and 
In re Hobourn Aero Components, Ltd. [1946] Ch. 194, in which what 
were described as the ‘‘ poor relations cases’ were said by the 
court to be somewhat anomalous and in a class by themselves, 
as an exception to the general rule that all charities must be for 
the benefit of the public or at least a section of the public. In 
the latter case the fund was contributed by employees of a firm 
for the relief of air-raid distress, and it was held that there was 
no element of poverty involved, and it was not a charity. The 
cases on “‘ poor relations ’’ were reviewed by the Master of the 
Rolls ; he regarded Spiller v. Maude (1881), 32 Ch. D. 158”, as an 
extreme decision of a private trust saved by the fact of poverty. 
It was therefore suggested, having regard to the authorities, 
that a public element was not necessary where the object of the 
charity was the relief of poverty. He (his lordship) was unable 
to adopt that suggestion, and he thought that a public object 
was always necessary to make a trust legally charitable, and that 
the explanation of the ‘‘ poverty ”’ cases was that a much narrower 
object might be considered to work a public benefit than in the 
other categories. The law might well consider that to relieve 
even one man’s poverty was a benefit to the whole community. 
The object of the trust in the present case was, in his lordship’s 
opinion, a public one. Ina poverty case the class to be benefited, 
a large number of employees, ex-employees and their dependants, 
was wide enough to constitute a public element, much wider 
than in Spiller v. Maude (members of the York Theatrical 
Fund). He held therefore that there was a valid charitable trust 
created by the trust deed, the purpose of which the company 
could not revoke so as to withdraw any funds from the charitable 
object, though it was not obliged to subscribe to it in future. 

APPEARANCES: J. J. Lindner; EE. Blanshard Stamp; 
Raymond H, Walton (Slaughter and May); H. O. Danckwerts 
(Treasury Solicitor.) 

(Reported by H. Lancrorp Lewis, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 


DIVISIONAL CouRT 


PARTNERSHIP: LIABILITIES OF RETIRING 
PARTNER 


Tower Cabinet Co., Ltd. v. Ingram 
Lord Goddard, C.J., Birkett and Lynskey, JJ. 
28th April, 1949 


Appeal from Master Grundy. 

The plaintiff company were unable to obtain payment for 
furniture which they had supplied to a firm. The order for the 
furniture was placed on the firm’s notepaper, signed by the existing 
partner as “‘ manager.’’ Contrary to the agreement under which 
the defendant had previously retired from the partnership, the 
order was on the firm’s old notepaper, on the heading of which 
the defendant’s name appeared. ‘The partners had agreed that 
the remaining partners should notify those dealing with the 
firm that the defendant was no longer connected with it, but no 
advertisement of the change was inserted in the London Gazette. 
The company obtained judgment, which remained unsatisfied, 
against the firm for the price of the goods, and now sought to 
make the defendant liable for the debt. By s. 36 of the Partner- 
ship Act, 1890, “‘ (1) Where a person deals with a firm after a 
change in its constitution he is entitled to treat all apparent 
members of the old firm as still being members of the firm until 
he has notice of the change. (2) An advertisement in the London 
Gazette as to a firm whose principal place of business is in England 
or Wales . . . shall be notice as to persons who had not dealings 
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with the firm before the date of the dissolution or change so 
advertised. (3) The estate of a partner who... not having been 
known to the person dealing with the firm to be a partner, retires 
from the firm, is not liable for partnership debts contracted after 
the date of the... retirement...’’ The master held the defendant 
liable under that section and gave the plaintiffs leave to issue 
execution against him under R.S.C., Ord. 48a, r.8. He appealed. 

LynskEy, J., said that s. 36 had not been judicially construed 
since the passing of the Act. Section 36 (1) spoke of ‘‘ apparent 
members.’’ Apparent to whom? Apparent to the whole world, 
i.e., notorious, or did it mean apparent to the particular person 
dealing with the firm ? In his (his lordship’s) opinion ‘‘ apparent 
members ’’ meant persons who appeared to the person dealing 
with the firm to be members. All three subsections were con- 
cerned with cases where the members were apparent as partners 
to the particular individual dealing with the firm. Subsection (3) 
was not concerned merely with questions of apparent or non- 
apparent members, but applied the test indicated by the words 
“A partner who, not having been known to the person dealing 
with the firm to be a partner ...’’ Those words were equally 
applicable whether the partner was apparent or dormant. Ifa 
person dealing with the firm did not know that the particular 
partner had been a partner before he had retired, then as from the 
date of the retirement the former partner ceased to be liable for 
further debts contracted by the firm. The date from which 
s. 36 (3) operated was that of the dissolution. If at that date 
a person subsequently dealing with the firm had no knowledge 
that the retiring partner had been a partner, then subs. (3) came 
into operation, and relieved the person retiring from liability. 
The order containing a statement to the effect that the defendant 
was a partner only came into existence many months after the 
defendant’s retirement. Such misrepresentation by the remaining 
partner that the defendant was a partner at that particular 
date could not give the plaintiffs knowledge that the defendant 
had in fact been a partner before the dissolution months earlier. 
Even if the misrepresentation had given such knowledge, s. 36 (1) 
would already have begun to operate, and it would not have 
availed (subject to s. 14, which was concerned with holding out, 
of which there was no suggestion here on the facts) to render the 
defendant appellant liable. The plaintiffs had no knowledge 
that the defendant had been a partner before the dissolution. 
He was within the words of s. 36 (3) and, therefore, under no 
liability to the plaintiffs. : 

Lord Gopparp, C.J., and Birkett, J., agreed. Appeal 
allowed. 

APPEARANCES: J. Ff’. Donaldson (Windsor & Co.) ; 
(Aukin, Courts & Co.). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.]) 


Behreis 


DIVISIONAL COURT 
POISONS: SALE OF PENICILLIN 
Roberts v. Coombs 

Lord Goddard, C.J., Birkett and Lynskey, JJ. 4th May, 1949 

Case stated by Middlesex justices. 

Informations were preferred against the respondent, a shop- 
keeper, charging him with unlawfully selling penicillin ointment 
contrary to s. 1 of the Penicillin Act, 1947. The shopkeeper 
sold in his shop, inter alia, drugs and surgical appliances. He 
supplied penicillin ointment on four occasions in August, 1948, 
to different persons, in each case under a national health prescrip- 
tion sigred by a qualified medical practitioner. By s.1 (1) of the 
Act of 1947, no person shall sell or otherwise supply any substance 
or preparation to which the Act applies unless (a) he is a duly 
qualified medical practitioner or a person acting in accordance 
with the directions of any such practitioner and the substance 
or preparation is sold or supplied for the purposes of treatment by 
or in accordance with the directions of that practitioner, or 
(b) he is a registered pharmacist or an authorised seller of poisons, 
and the substance or preparation is sold or supplied under the 
authority of a prescription signed and dated by any such 
practitioner. The justices found that the shopkeeper was 
neither a qualified medical practitioner, nor a registered pharma- 
cist, por an authorised seller of poisons within the meaning of 
the Act, but held that he was a person “ acting in accordance with 
the directions of any such practitioner,” that the ointment was 
“sold or supplied in accordance with the directions of that 
practitioner ’’ within s. 1 (1) (a) of the Act, and that he therefore had 
not committed an offence. The informant appealed. 

Lorp Gopparp, C.J., said that s. 1 (1) (b) of the Act of 1947 
entitled a registered pharmacist to sell penicillin under a prescrip- 
tion. If by subs, (1) (a) anybody could sell it under the authority 
of a prescription, what was the object of para. (b) ? If the decision 
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of the justices were right, the registered pharmacists would be 
at a disadvantage as compared with unregistered sellers. “To give 
an intelligible meaning to the subsection as a whole the words 
“in accordance with the directions of a medical practitioner ”’ 
in para. (a) must be taken to include such cases as where a 
medical practitioner told his dispenser to make up a penicillin 
preparation : if he gave a prescription to a patient that prescrip- 
tion must be made up by a registered pharmacist. The object 
of the provision was obviously to keep the control of that drug in 
the hands of qualified persons. 

Birkett and Lynskey, JJ., agreed. Appeal allowed. 

APPEARANCES: Glyn- Jones, K.C., and T. Dewar (A. C. Castle) ; 
L. R. Miller (Freeborough & Co.). 


Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


DIVISIONAL COURT 
ROAD TRAFFIC: “ SPECIAL REASONS” 
Reay v. Young and Another 


Lord Goddard, C.J., Birkett and Lynskey, JJ. 4th May, 1949 


Case stated by Durham (County) justices. 

The defendants, a husband and wife, respectively pleaded 
guilty to permitting a car to be used and using a car on a road 
without there being in force a policy of insurance against third 
party risks, contrary to s. 35 of the Road Traffic Act, 1930. 
In the afternoon of a day in October, 1948, a police officer driving 
a motor patrol car on the road from Castleside to Stanhope 
observed a car which was being driven erratically towards him 
at a slow speed, and he signalled it to stop. The wife, who was 
accompanied by her husband, was then at the wheel. She had 
no driving licence, and the husband’s insurance policy therefore 
did not cover that use of the car in respect of third-party risks. 
The justices fined the defendants 42 cach, but decided that 
special reasons for not disqualifying the defendants from holding 
a driving licence existed by reason of the facts that the road was 
across moorland country, that very little traffic used it, so that no 
accident was likely to arise from the offence, and that the wife 
had only driven the car for a few yards and momentarily. The 
prosecutor appealed. 

Lorp GopparpD, C.J., said that it had been laid down by the 
Divisional Court that special reasons for not disqualifying a 
person from holding a licence under s. 35 of the Act of 1930 
must be special to the offence and not to the offender. ‘The fact 
that it might be a first offence, or that the offender was a lorry 
driver who would suffer grave hardship if disqualified, were 
neither, therefore, special reasons. The facts that the driver here 
was the wife of the owner of the car, and that she was a woman, 
were circumstances special to the offender. He (his lordship) 
was far from saying that whenever a driver let an uninsured 
person take the wheel momentarily there would be a special 
reason: there would not, for instance, if it occurred in a 
busy street. But in the present case if was impossible for 
the court to say that no such facts existed as entitled the 
justices to find special reasons. It was a question of law whether 
there were facts which could amount to special reasons ; if there 
were such facts it was for the justices to make up their minds 
whether they did in fact amount to special reasons. Ile saw no 
reason to differ from the justices here. ‘ 

BrrKETtT and Lynskey, JJ., agreed. Appeal dismissed. 

APPEARANCES: Garland (Wrinch & Iisher, for Lasenby and 
Snowball, Consett). There was no appearance by or for the 


defendants. 
{Reported by R. C. Cacsurn, Esq., Barrister-at-Law. 


DIVISIONAL COURT 
ALIENS: TENANTS NOT LODGERS 
Honig, v. Redfern 
Lord Goddard, C.J., Birkett and Lynskey, JJ. 11th May, 1949 

Case stated by the metropolitan magistrate sitting at Thames 
Police Court. 

The defendant was charged with failing to keep a register of 
all lodgers and failing to keep a signed statement in thi 
prescribed form of every alien lodger over sixteen years of ag 
at premises in London, contrary to art. 7 of the Aliens Order, 
1920, as amended by the Aliens (No. 2) Order, 1945. rhe 
defendant was the owner of the premises. He let the ground 
floor toa seamen’s club. The remaining rooms were Jet furnished 
on weekly tenancies. Each of the tenants had exclusive 
possession of his own room and a separate lock on the door. 
The lavatories and staircases were shared by the tenants and 
were cleaned by them by turns. The defendant only visited the 
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premises for the purpose of collecting rent, and he did not 


otherwise manage or supervise them, On the material date an 
alien was the tenant of two of the rooms, and her husband was 
residing with her. The defendant did not keep the register and 
signed statement required by art. 7 (1) and (2) of the Aliens Order, 
1920. sy art. 7 (1) of the 1920 Order (as amended) it is the 
duty of the keeper of premises to which the article applies to 
require every alien of sixteen years of age or over staying in the 
premises to furnish the keeper with a specified signed statement. 
By art. 7 (2) the keeper must keep a register of such aliens. By 
art. 7 (4) that article applies to premises ‘‘ whether furnished or 
unfurnished, where lodging or sleeping accommodation is 
provided for reward.”” By art. 20 (2) “ keeper’ includes “ any 
person who for reward receives any other person to lodge in the 
premises.” The defendant contended (1) that lodging or sleeping 
accommodation was not provided for reward at the premises 
within the meaning of art. 7 (4), and (2) that he was not a keeper 
of the premises within the meaning of arts. 7 (1) and (2) and 
20 (2). The prosecutor contended that the case was_ indis- 
tinguishable from /?odda v. Godfrey (1926), 42 T.L.R. 473. The 
magistrate found that the premises were a lodging-house, and 
that, if they were not, the case fell within Rodda v. Godfrey, 
supra. He therefore convicted and fined the defendant, who now 
appealed. 

Lorp Gopparp, C.J., said that on the facts found by the 
magistrate it was clear that there had been a demise of all the 
rooms in the house to different tenants. It was therefore difficult 
to see how “ living or sleeping accommodation ”’ was “‘ provided.” 
The defendant, the landlord, had no power to go into any of the 
rooms without the permission of the tenants. He could not 
“ receive’’ a lodger because all the rooms were let. The 
distinction was between a lodging and a letting. The case was 
therefore clear but for the decision of the Divisional Court in 
Rodda v. Godfrey, supra. The judgments in that case were 
extremely wide, but there a person had been employed by the 
landlord to manage the house in question, and it could therefore 
be distinguished from the present case on the facts. The court 
there must have considered that, since the landlord retained 
possession of the house by his manager, it must be regarded as 
a lodging-house. The general test had been laid down for many 
years in connection with election and rating cases that if the 
owner of a house allowed other people to live in the house and 
he himself lived in the house or managed it, the other people 
Otherwise they were tenants. There was no 


were lodgers. 
the magistrate that the 


evidence to justify the finding of 
premises here were lodgings. 
Birkett and Lynskey, JJ., agreed. 
APPEARANCES: M. Waters (Elder & Co.) ; 
Metropolitan Police). 


{Reported by R. C. CaLtsurn, Esq., Barrister-at-Law.] 


Appeal allowed. 
Gattie (Solicitor, 


DIVISIONAL COURT 
ARBITRATOR: POWER TO AWARD INTEREST 
Podar Trading Co., Ltd. v. Francois Tagher 
Lord Goddard, C.]., Birkett and Lynskey, JJ. 12th May, 1949 

Consultative case stated by the directors of the Liverpool 
Cotton Association, Ltd., on appeal from the decision of an 
umpire. 

The appellant company were sellers and the respondent the 
buyer of cotton goods under a contract to which the rules of 
the association applied. The tribunal found an amount due 
to the buyer from the sellers. They awarded interest on that 
amount from the date when the contract was due to be closed, 
and the case is reported only on the question of their power so 
to do. (Cur. adv. vult.) 

Lorp Gopparp, C.J., delivering the judgment of the court, 
said that it was stated in the consultative that such a 
sum as had been awarded carried interest from the date when the 
contract fell to be closed to the date of the final award by the 
usual practice of the association, but there was no provision 
in the rules of that association for such interest to be awarded, 
and as the parties to the contract were not members of the 
association they could not be bound by a practice of it. The 
question, therefore, was whether arbitrators had any power by 
common law or by statute to award interest. Pyvima facie, the 
duty of arbitrators was to act in accordance with the law of the 
land. Before the Civil Procedure Act, 1833, a court could only 
award interest if there was an express or implied agreement 
to that effect, or if by mercantile practice the particular trans- 
action on which it was adjudicating was one which carried 
interest, as in the case of bills of exchange. By the Act of 1833 
interest could be awarded in certain cases, but not on damages 
for breach of contract. There were cases both at law and 
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equity in which such interest had been awarded by way of 
damages in special cases, but it was by no means clear whether 
they could now be reconciled with London, Chatham and Dover 
Railway Co. v. South Eastern Railway Co. {1893} A.C. 429, in 
which it was held that interest could only be awarded by a court 
in three cases—by statute, by agreement or by mercantile 
custom. Before the Law Reform (Miscellaneous Provisions) 
Act, 1934, there was no case in which it was held that 
arbitrators were in a position in any way different from 
that of the courts so far as the power to award interest 
was concerned. Jn ve Badger (1819), 2 B. & Ald. 691, was 
no exception when properly understood. In Edwards v. Great 
Western Railway Co. (1851), 11 C.B. 588, the court approved 
of the allowance of interest by an arbitrator because it was 
allowable, in the circumstances of that case, by the Civil 
Procedure Act, 1833. Accordingly it must be taken to be the 
law that before the Act of 1934 an arbitrator had the same powers 
as, but no greater powers than, the court with regard to the 
award of interest. By s. 11 of the Arbitration Act, 1934, an 
award was to carry interest as from the date of the award, but 
the section made no other reference to interest. The Law Reform 
Act of 1934, which was passed some two months after that Act, 
repealed the provisions regarding interest in the Civil Procedure 
Act, 1833, and by s. 3 gave the courts wide powers to award 
interest “in any proceedings tried in any court of record for 
the recovery of any debt or damages’; but neither of the Acts 
of 1934 gave any power to an arbitrator to award interest on 
a debt or damages up to the date of the award. They (their 
lordships) were, therefore, driven to the conclusion that not 
only had arbitrators no power to award such interest but they 
had been deprived of their powers under the Civil Procedure 
Act, 1833, and could now only award such interest in circum- 
stances in which it was recoverable at common law. Perhaps 
that had been overlooked when the Acts of 1934 were passed, 
but if it was a casus omissus, or if the power was taken away 
per incuriam, the matter must be put right by the Legislature. 
The association could no doubt amend their rules to provide 
for interest to be awarded in such cases, but in the present case 
the appeal tribunal had no power to award interest as no 
provision was made in their rules for it. Case remitted with 
the appropriate directions. 

APPEARANCES: Siy Wualliam 
Crichton (Simpson, North, Harley & 
A. J. Hodgson (Layton & Co.). 


Reported by K. C. Catsurn, Esq., Barrister-at-Law.] 


McNair, K.C., and Robertson 
Co.) ; Nelson, KX.C., and 


PROBATE, DIVORCE AND ADMIRALTY 
LEGITIMACY: PRESUMED VALIDITY OF MARRIAGE 
Russell v. Attorney-General 

28th April, 1949 

Petition for a declaration of legitimacy. 

The petitioner's parents went through a ceremony of marriage 
on 3rd August, 1912, at a Roman Catholic church at Market 
Harborough, and thereafter lived together as husband and wife 
at Market Harborough until 1941, when the petitioner’s father 
died. There were a number of children of the marriage. After 
the death of the petitioner’s father his mother made an application 
for a widow’s pension. The Ministry of Health refused it on the 
ground that the marriage was not a valid one because in the 
opinion of the Ministry the requisite period of twenty-one days 
had not elapsed between the date on which notice of the intended 
marriage had been given and the date of the ceremony, so that 
the registrar had accordingly not been present at the ceremony. 
All other formalities had apparently been observed, and the banns 
had been properly called. 

BARNARD, J., said that, the validity of the marriage being 
governed by the Marriage Act, 1898, the only question was 
whether the necessary twenty-one days’ notice had been given 
before the marriage. The superintendent registrar appeared to 
have thought that the requisite notice had not been given and 
that therefore it was an invalid marriage. He had acted 
accordingly by registering children of the union as illegitimate. 
There was always a presumption in favour of the validity of a 
marriage. It was obvious that the petitioner’s parents wished 
and intended to marry. After they had lived together all those 
years, it would be tragic if it should now be decided on slight 
evidence that their marriage was invalid and all their children 
consequently illegitimate. He (his lordship) was satisfied that 
the presumption ought to prevail. There was no cogent evidence 
against it, although the Ministry of Health, in a proper desire to 
preserve the funds of the Treasury, had not accepted the evidence 


Barnard, J. 
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of the marriage and had refused the widow a pension. Petition 
granted. : 
APPEARANCES : O'Sullivan, K.C., and W. Latey (Seton Pollock, 
Services Divorce Department) ; John Foster (Treasury Solicitor). 
{Reported by R. C Catpurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 
FALSE PRETENCES: MONEY WON ON HORSE 
R. v. Clucas 
Lord Goddard, C.J., Oliver, Birkett, Lynskey and Sellers, JJ. 
10th May, 1949 

Appeal from conviction. 

The prisoner was convicted at Norwich Assizes on an 
indictment charging him with conspiring to obtain, attempting 
to obtain, and obtaining money by false pretences. By the first 
count of the indictment the prisoner and one Revell were charged 
with conspiring to defraud a bookmaker, by falsely pretending 
that Revell was employed at an airfield and in a position to act 
as a commission agent for the collection of bets from workmen 
working there. By the third count both the prisoner and Revell 
were charged with conspiring to obtain money from another 
bookmaker by similar false pretences. By six other counts 
either the prisoner or Revell or both were charged with obtaining 
or attempting to obtain money from bookmakers by similar 
false pretences. Having opened accounts with bookmakers by 
false pretences as to their identity or the capacity in which they 
betted, they had backed horses which won. The jury found both 
men guilty on all counts on which they were charged. The 
prisoner was sentenced to two years imprisonment, and now 
appealed against conviction. (Cur. adv. vult.) 

Lorp Gopparp, C.J., reading the judgment of the court, said 
that the evidence showed that the prisoner and Revell, obviously 
thoroughly dishonest men, induced bookmakers to accept bets 
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from them by falsely pretending that they were making them as 
commission agents for workmen betting in small sums, whereas 
in fact they were making bets in considerable sums of money for 
themselves alone. Leaving aside the first count of the indictment, 
the case raised the question whether a person who induced a 
bookmaker to bet with him by making a false pretence as to his 
identity, or as to the capacity in which he betted, committed the 
offence of obtaining money by false pretences if he backed a 
horse which won and the bookmaker paid him. In the opinion 
of the court it was impossible to say that in those circumstances 
a person was obtaining money by false pretences ; he obtained 
the money not by the false pretence but by backing a winning 
horse ; the bookmaker paid because the horse won. No doubt 
the bookmakers, if they had known the true facts, would never 
have opened accounts with the two men; but the effective 
cause which made them pay was the fact that the men had 
backed winning horses. /?. v. Leon [1945) kK.B. 136 showed that 
a charge would not le under s. 13 of the Debtors Act, 1869, 
against a person who fraudulently backed a horse, of obtaining 
credit from a bookmaker by fraud in such a case, because a debt 
from a bookmaker was unenforceable in law; but neither was 
it obtaining by false pretences within the meaning of s. 32 (1) 
of the Larceny Act, 1916. FR v. Button {1900} 2 O.B. 597 was 
distinguishable from the present case. The conviction on the 
first count would, however, stand because there was evidence 
that the two men had conspired together actually to obtain 
the money by repeating the false pretence after the money had 
been won and when the bookmaker was showing suspicion of 
Revell’s identity. The sentence would be reduced to one of 
twelve months. 

APPEARANCES : Honig (the Registrar, Court of Criminal Appeal) ; 
Boileau (Peacock & Goddard, for Jackson & Walton ,IXing’s Lynn). 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.) 


HERE AND THERE 


FORECAST FOR STYLE 

By the time that this is printed Trinity Term will have begun 
and the new judges, each in his degree, will be playing themselves 
in before critical audiences all expertly analysing their form. 
Casting a random eye back among the previous performances of 
the new Master of the Rolls, I reached the conclusion that they 
would not be all solemnity, and indeed one made very pleasant 
and light vacation reading. Turn back three years fo the case of 
In ve an Application by La Marquise Footwear Incorporated 
(1046), 175 L.T. 461, in which questions arose as to the 
registration of the word “‘oomphies’’ as a trade mark. Here is 
a passage from the judgment of Evershed, J.: ‘‘ The word which 
has been the subject-matter of the argument is ‘ oomphies ’ and 
in speaking of it as a word, as one must, one is, | think, paying 
it a compliment because it barely deserves an appellation which 
makes it a part of articulate speech, which is said by some to 
be the only distinguishable feature, if any, between the human 
race and brute beasts. However, it must be regarded as a word. 
[t owes its origin, according to the evidence, to a cinematograph 
actress, Miss Ann Sheridan, and, as I understand it, after being 
particularly applied to her, it has achieved a significance-—how 
widespread I cannot say-—meaning those qualities particularly 
associated with Miss Sheridan, which have been described 
variously and of which [ can use the expression ‘sex appeal.’ 
In that sense it has apparently a precursor in the word ‘ It’ 
which, beginning by a particular reference to Miss Clara Bow, 
achieved a certain wide significance until it was supplanted by 
the present word. The present word may possibly have the 
advantage over the former that it may be of onomatopavic 
significance. That being the origin of the word, the applicants 
have added to it the suffix ‘ ies’ Not every case, it is true, 
provides such ample material for a lively judgment, but then 
not every judge can make something of it when it is there. 


EXILED LAW LORDS 
li was just a year in May since the pile-driving operations below 
the windows of their Chamber drove the Law Lords to the 
temporary sanctuary of Committee Room A, where they have 
an interesting outlook on the varied navigation of the River 
Thames and a distant prospect of St. Thomas’s Hospital on the 
south bank. There nothing disturbs them but the hooting of 
the traffic on the waterway. Their first sitting there was on 
26th May, in pursuance of a motion agreed to on 11th May 
enabling appeals to be heard by an Appellate Committee, which 
reports its decision to the House. (The Lords who sit in the 
Committee are the same Lords who sit in the House to receive the 
report; in fact they report to themselves.) On the occasion of 


the motion, the Lord Chancellor emphasised the constitutional 
importance of remembering that a sitting of the Law Lords was a 
sitting, not of a particular group of judges, but of the House itself. 
The House was enriched by the presence of the Law Lords, and il 
they habitually sat in committee at the same time that the 
House sat for legislative business it might be impossible for them 
to continue to attend the House, and that would be a great loss. 
Thus reassuringly spoke the Lord Chancellor, but it is well known 
that his judicial predecessor, Lord Simon, did not take kindly to the 
innovation. Noex-Lord Chancellor, he considered, can be asked to 
forgo attendance at the legislative sittings of the Hlouse. Nothing, 
therefore, has been seen of him in the Appellate Committee. 
BACK IN THE LORDS 

Now change is in the air again. The new boiler-house, for which 
the piles were being driven so shatteringly, is nearing completion 
and on Ist June the matter of the exiled Law Lords was raised 
again in the Upper House, ten minutes after* Baron Kadclitte of 
Werneth in the County Palatine of Lancaster had been introduced 
in the usual manner. ‘The Lord Chancellor announced that from 
Tuesday, 14th June, until the end of the week, the House of 
Lords itself would be available for the hearing of appeals. He 
added: ‘I myself shall then have an opportunity of takig part 
in the judicial business which, unfortunately, I can seldom 
attend to when the House is sitting in its legislative capacity.” 
Alas, this is for the time being only an interlude, an opportunity 
for “ insisting on the constitutional duties of the House of Lords 
as the Supreme Court of Appeal” (to borrow the words of the 
motion). The Appellate Committee must come into action again 
in the following week ‘“ during the emergency caused by the 
building operations now in progress.’’ Those building operations 
include not only the new boiler-house, but also repairs — to 
the corner of the roof of the adjacent Royal Gallery, where a 
bomb damaged it during that earlier and greater emergency 
which blew the Commons out of their own Chamber into the 
House of Lords and the Lords out of theiy Chamber and into the 
IWWing’s) Kobing Lord Simon, in expressing thorough 
approval of what was proposed, emphasised that it was ‘‘ the 
continuance of these building operations and = the noise 
appertaining thereto, which is the justification for what is in 
itself a very undesirable division of the functions of this House, 
one function being carried on in one place and = anothes 
elsewhere.” So not for ever will the best brains of the law 
suffer this species of functional schizophrenia. It is credibly 
reported that with the accent now on the transitory nature of the 
arrangement, Lord Simon is 
Appellate Committee will henceforth enjoy th 
of his presence. 
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HOUSE OF LORDS 
A. DEBATES 
[The following account of the Lords’ debates on the Ireland Bill is thought 
to be of great interest although the Bill has now become law.} 

DuriNG the Second Reading of the Ireland Lill the MaArgurss 
OF SALISBURY said that under the Bill Irish citizens who happened 
to be resident in this country were to be treated in all respects 
as if Ireland were still a member of the Commonwealth—they 
could vote to elect members to our Parliament, they could sit 
in Parliament, and, as far as he knew, they could even be member, 
of the Privy Council. He thought it was unfortunate that people 
who were not British nationals should be able to do these things 
and perhaps make the Irish question again a political issue here. 
Lorb Simon said he had expressed the opinion that the creation 
and recognition of the Kepublic of Ireland made its citizens 
foreigners and the existing statute—the British Nationality 
Act, 1948-—-did not alter that position. That did not mean he 
desired the position to remain uncorrected. Many Eire citizens 
were Members of Parliament, J.P.’s, K.C.’s and even Privy 
Councillors, so he would support the Bill. He was of the opinion 
that under the 1948 Act a “citizen of Eire’’ meant a “citizen 
of the Dominion of Eire,’’ but there was no doubt that under the 
present Bill it would mean “ citizen of the Republic of Ireland.” 
It was important to realise that they were now deciding a most 
important constitutional question : what was the effect when an 
area previously under the allegiance of the Crown was recognised 
as becoming an independent republic ? At the time of the estab- 
lishment of the sovercign independent Republic of the United 
States of America, Abbott, C.J., had decided that a man who 
was previously a British subject, because he lived in one of the 
American colonies, could not own land in England after the 
recognition of the United States because he was no longer a British 
subject (Doe d. Thomas v. Acklam (1824), 2 B. & C. 779). Further, 
a decision in Forsyth’s “Cases and Opinions on Constitutional 
Law,” which had never been challenged, held that an American 
born in New York before the separation of the United States 
from this country, who later went to Canada, could not be elected 
to the Canadian Legislature because he had become a foreigner 
upon the separation. An important practical question which 
arose was: could a citizen of the Republic of Ireland demand a 
British passport ? The Passport Office were replying “ no,” 
yet the 1948 Act stated that any law in force in the United 
Kingdom should continue to affect “‘ citizens of Eire who are not 
British subjects ”’ in like manner as it affected British subjects. 
Again, people were being required under penalties to state the 
names of persons who were British subjects or citizens of Eire 
living on their premises on 10th June, 1949, for purposes of drawing 
up the electoral register.. How could the householder tell 
whether his maid-servant was a citizen of Eire? That was a 
highly technical matter of Irish law which the householder could 
not be expected to know. 

In reply the Lorb CHANCELLOR said the 1948 Act did not apply 
to the matter of passports at all. That was a matter of pre- 
rogative and the Act, which saved all manner of enactments, 
did not affect this matter at all. The fact that a person was a 
citizen of Eire did not entitle him to a passport, but if he was in 
addition also a British subject then he was of course entitled 
to one. If there was doubt, the applicant was told to get a 
declaration from the Eire authorities that he was not an Eire 
citizen and a passport was then issued. It was true that Eire 
citizens were to be allowed to vote here, so that in fact no practical 
difficulty faced the householder since his maid-servant could vote 
whether she were a British or an Eire subject. (23 d May. 

On the Committee Stage of the Bill, Lorp Simon moved 
an amendment that a person who had not resided in Eire 
since 6th December, 1922, and who had been born before that 
date within His Majesty’s allegiance, should not cease to be a 
British subject by reason of any Irish law or of anything con- 
tained in the British Nationality Act, 1948. If it were not 
inserted, grave injustice would be done to many who had always 
been British subjects and had done nothing to affect that status. 
By s. 1 of the 1948 Act, a man who was born in Eire before that 
date, and who, by Eire law, now became a citizen of the Republic 
of Ireland, was denied the status of British subject from 1st 
January, 1949, unless his father was born in the United Kingdom. 
He might, it was true, under s. 2 preserve his status by taking 
the steps there set forth. The result was that at present the 
Passport Office were refusing passports to people who had never 
lived anywhere but in the United Kingdom. People were being 
referred to the office of Mr, Dulanty, the Irish High Commissioner, 
for a declaration that they were not Eire citizens—if they received 
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it all was well, if not they had to take the special action prescribed 
by s. 2 (1) of the 1948 Act. The result was that a person who 
had always been a British subject was not able to find out whether 
he was still such by reference to British law, but had to go to the 
Irish High Commissioner for a decision, for we had not 
exhaustively defined a British subject but had said in the Act 
that if a man was an Eire citizen then he was not a British subject. 
We had now to find out our citizenship by reference to laws 
which we did not make. Lord Simon said he had been informed 
over the telephone by Mr. Ellison, Mr. Dulanty’s deputy, that 
in the view of the Government of the Republic of Ireland a 
person born in Eire before 6th December, 1922, who had his 
domicile in Northern Ireland since that date, was a citizen of the 
Kepublic because in the view of Irish law the whole of the island 
was “ Eire.”’ By s. 2 of the Act, in order to remain a British 
subject, a person in Northern Ireland who was also a citizen 
of Eire had to write to the Home Secretary saying that he was 
“a citizen of Eire,’ a thing which many of them would be unwilling 
to do. The Lord Chancellor on the Second Reading had said : 
“For quite good reasons he might be unwilling to make that 
declaration ’’—yet in that case he forfeited his British status. 
Lorp RocHE said he had many relatives and friends affected 
by this matter and he thought it an intolerable wrong that they 
should, by our legislation, be denied the rights and privileges of 
allegiance to His Majesty. 

In reply, the Lorp CHANCELLOR said he must resist the 
amendment because we had agreed at the Chequers and Paris 
conferences that the position of Eire citizens in the United 
Kingdom would be governed by the British Nationality Act, 
1948. If he accepted the amendment the Government would 
rightly be accused of departing from that understanding. More 
over the amendment covered a large class of persons who were 
already British subjects without it, and also covered many 
people whom it ought not to cover. Thus it would turn into a 
British subject a man born in Cork who went to the United 
States in 1921 and had remained there ever since—even though 
he had registered as a citizen of Eire. Lorp Simon did not 
agree. A further criticism, said the Lorp CHANCELLOR, was the 
use of the word “ resided’’ in the amendment. How was 
residence to be decided ? As regards the office of the Irish High 
Commissioner, Mr. Dulanty had assured him that he was not 
an expert on Irish citizenship law and that a@ fortiori neither was 
Mr. Ellison, so it must not be assumed that Mr. Ellison was 
correct in the statement which Lord Simon had quoted. A new 
procedure was to be adopted at the Passport Office which would 
meet this mischief. Every applicant born in Southern Ireland 
who applied for a passport would be asked to declare where his 
father was born. If the father was born in the United Kingdom, 
Northern Ireland or a colony, a passport would be issued to the 
applicant as being a British subject by descent. If he did not 
qualify by descent, then he could either sign a declaration that 
he was not domigiled in Eire in 1922, and that he was not on 
10th April, 1935, and did not subsequently become permanently 
resident in Eire, and that he has not registered as a citizen o! 
Eire, or he could sign a claim under s. 2 (1) of the 1948 Act. 
If he made the first declaration he would also be a British subject 
under English law. This surmounted both the passport and the 
nationality difficulty without amending the 1948 Act and thereby 
breaking the Chequers agreement. Lorp SALIsBuRY said this 
was as difficult a technical legal question as he had ever heard 
argued and suggested that the matter might stand over so that 
the House could study the arguments of both Lord Simon and 
the Lord Chancellor and, possibly, that the matter might b« 
taken up with the Government of Ireland. This course was 
adopted. In the course of the debate, Lorp Simon said that no 
one could have a British passport who was not a British subject. 
The Lorp CHANCELLOR said this was not right, the issue of a 
passport was a matter for the Royal Prerogative and could be 
granted to a foreigner. [26th May. 

When the House resumed on 30th May, Lorp Simon withdrew 
his amendment referred to above and moved a new one having 
the same effect but in a form such that it could be read and applied 
‘without having to go to lawyers.”” ‘The Lorp CHANCELLOR said 
he did not think Lord Simon’s amendment was _ technically 
satisfactory but he had himself drafted an amendment dealing 
with the same point. What had to be done was to amend the 
British Nationality Act, 1948, for it was from s. 12 (4) of that Act 
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and not from the Ireland Bill that the difficulty had arisen. [| 


that Act the phrase “ citizen of Eire ’’ was used. We took that 
to mean a citizen of only the twenty-six counties. According to 
Irish law, however, that depended on the Irish Nationality and 
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Citizenship Act, 1935, and, through that Act, on the Irish 
Constitution of 1922. By art. 3 of that Constitution an Irish 
citizen was one ‘domiciled in the jurisdiction of the Irish Free 
State at the time of the coming into operation of the Constitution 
. who was born in Ireland.” The Constitution came into 
force on 6th December, 1922. There was provision for Northern 
Ireland to contract out, but she did not do so until the following 
day, 7th December. Hence it was argued in Eire that the 
jurisdiction of the Irish Free State did in fact extend over the 
whole of Ireland on the day the Constitution came into force, 
6th December, and hence all those born in Ireland who were 
domiciled in Northern Ireland came within the definition of 
“ citizen of Eire ’’ and remained such although Northern Ireland 
contracted out of the Constitution on the following day. Lord 
Jowitt said this had not been understood when the British 
Nationality Act, 1948, was being discussed with the Irish leaders. 
The House agreed to adjourn in order that the Lord Chancellor’s 
amendment might be considered and discussion take place as to 
how best to deal with the matter. (30th May. 


On 31st May, Lorp Simon first moved an amendment to the 
Bill to the effect that the Home Secretary should issue a 
certificate to every person applying to him under s. 2 of the 
British Nationality Act, 1948, to remain a British subject. It 
was unsatisfactory that there was no provision in the Act for the 
issue of any acknowledgment of the applicant’s letter. The 
Lorp CHANCELLOR, however, read a draft letter which the Home 
Office were now going to send out to applicants telling them of the 
effect of their applications, and Lorp Simon thereupon withdrew 
his amendment. The LorpD CHANCELLOR then moved the agreed 
form of amendment to s. 12 (4) of the British Nationality Act, 
1948. The idea was to set out first in the clause the effect of the 
amendment so that the layman could easily ascertain his position 
and in the second part of the new clause to make the necessary 
alterations in the law. The main result of the clause was to 
enact that for our purposes Eire or the Irish Free State meant 
what we now understood as the Republic of Ireland and not what 
Irish law had interpreted it as meaning. [31st May. 


HOUSE OF COMMONS 
A. QUESTIONS 

Mr. STRACHEY announced the setting up of a Working Party 
which woulc, inter alia, ‘‘ review present trade practice and legal 
requirements for securing that conditions in the meat manu- 
facturing trades are clean and sanitary ”’ and “ consider whether 
new or amended requirements by way of statute or regulation 
are desirable.”’ [3rd June. 
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STATUTORY INSTRUMENTS 
Criminal Justice Act, 1948 (Date of Commencement) (No. 3) 

Order, 1949, (S.I. 1949 No, 1045.) 

As to this Order see ante, p. 380. 

Civil Business (Oxford and Reading) Order, 1949. 

No. 1059 (L. 10).) 

This Order directs that civil business generally shall be taken on 
the Autumn Circuit at Oxford and at Reading until further 
order. 

Juries Order, 1949. (S.I. 1949 No. 1061.) 

This Order, which is made under the Juries Act, 1922, provides 
for the marking of jurors in the autumn register and electors’ 
lists, and for the hearing of objections to being marked, etc. 
The Order came into force on 6th June. 

Defence Regulations (No. 1) Order, 1949, (S.I, 1949 No. 1040.) 

This Order revokes Regulation 2 of the Defence (Industrial 
Assurance) Regulations, 1943, in its application to Northern 
Ireland. 

Matrimonial Causes (War Marriages) (Leeward Islands) Order, 

1949, (S.I. 1949 No. 1050.) 

By virtue of this Order any order or decree made by virtue otf 
an enactment of the Leeward Islands Legislature will be recognised 
in all British courts, other than Dominion courts, as valid, as 
provided by s. 4 (1) (c) of the Matrimonial Causes (War Marriages) 
Act, 1944, 

Consular Fees Order in Council, 1949. (S.I. 1949 No. 1052.) 

This Order repeals all earlier Consular Fees Orders and 
consolidates them with revised tables of fees. 

Draft Minister of Education (Transfer of Functions) Order, 1949. 

By this draft Order it is proposed to transfer to the Minister 
of Health, from the Charity Commissioners, jurisdiction over 
certain endowments and trusts which involve educational 
matters though they are not solely educational. 

Gas (Conversion Date) (No. 2) Order, 1949. (S.I. 1949 No. 1057.) 
Veterinary Surgeons (Agreement with Republic of Ireland) 

Order, 1949. (S.I. 1949 No. 1044.) 

Superannuation Schemes (War Service) (End of Emergency) 

Order, 1949. (S.I. 1949 No. 1053.) 

Draft Civil Defence Corps Regulations, 1949. 

These Regulations provide for the raising and maintenance of 
civil defence forces by local authorities. 

Safeguarding of Industries (Exemption) (No. 4) Order, 1949, 

(S.I. 1949 No. 1064.) 


(S.I. 1949 


BIRTHDAY LEGAL HONOURS 


Privy COUNCILLOR 
WILLIAM DoNALD the Hon. Lorp Patrick, K.C., a Senator 
of His Majesty’s College of Justice in Scotland. Took silk 1933. 


KNIGHTS BACHELOR 

Mr. ARTHUR STRETTELL ComMyns Carr, K.C., Chief British 
Prosecutor before the International Military Tribunal for the 
Far East. Called by Gray’s Inn, 1908, and took silk 1924. 

Mr. GERARD Lewis Howe, K.C., Colonial Legal Service, 
Attorney-General, Nigeria. 

Mr. CHARLES HILARY JENKINSON, C.B.E., LL.D., F.S.A., 
Deputy Keeper of the Public Records. 

Mr. WILLIAM JoNEs, C.B.E., for public services in North Wales. 
Admitted 1922. 

Mr. JOHN ALFRED LUCIE-SMITH, 
Legal Service, Chief Justice, Sierra Leone. 
Temple, 1910. 

The Hon. ErtmMA HARVEY NorTHCROFT, Judge of the Supreme 
Court, New Zealand. 

Mr. JAMES REGINALD HowarD Roserts, C.B.E., J.P., D.L., 
Clerk of the London County Council. Admitted_1913. 

Mr. KENNETH RAYDON SwAN, O.B.E., K.C., lately Chairman 
of the Committee set up to consider the Patents and Designs Act. 
Called by the Inner and Middle Temples, 1902, and took silk 1936. 

Professor Percy HENRY WINFIELD, K.C., LL.D., F.B.A., J.P., 
Emeritus Professor of English Law, University of Cambridge. 
Called by the Inner Temple, 1903, and took silk 1943. 

The Hon. Epwin ArtHuR LEwis WIJEYEWARDENE, Chief 
Justice of Ceylor. 


O.B.E., V.D., Colonial 
Called by the Middle 


COMPANION OF HONOUR 


Mr. LIONEL GEORGE CuRTIS, -President, Royal Institute of 
International Affairs. Called by the Inner Temple, 1902. 


ORDER OF ST. MICHAEL AND St. GEORGE 
K.C.M.G. 

Lieut.-Gen. the Hon. Sir EpMuUND FrRANcIg HERRING, K.B.E., 
D.S.O., M.C., E.D., K.C., Lieutenant Governor of the State of 
Victoria. Called by the Inner Temple, 1920, and took silk 1936. 

Mr. ROGER MELLOR MAkIns, C.M.G., a Deputy Under-Secretary 
of State in the Foreign Office. Called by the Inner Temple, 1927. 


ORDER OF THE BRITISH EMPIRE 
C.B.E. 

Mr. T. G. Gisson, Assistant Solicitor, Board of Customs and 
Excise. Admitted 1912. 

Mr. J. R. Hoop, Principal Assistant Solicitor, Office of H.M. 
Procurator-General and Treasury Solicitor, and Legal Adviser, 
Ministry of Food. Called by the Middle Temple, 1927. 

Mr. G. E. F. Ricuarps, lately Puisne Judge, Leeward Islands. 
Called by the Middle Temple, 1922. 

Mr. G. J. SHERRIFF, County Clerk and Treasurer, Stirling. 

Mr. J. STORRAR, Town Clerk, Edinburgh. 


O.B.E. 
Mr. A. D. Atrorp, lately Assistant in Admiralty Litigation, 
Office of H.M. Procurator-General and Treasury Solicitor. 
Mr. A. J. Coe, Assistant Superintendent of County Courts, 
Supreme Court of Judicature. 
Mr. M. W. HILt, Chairman, Local Price Regulation Committee, 
North Eastern Region. Admitted 1914. 
Mr. R. SreGcAr, Legal Assistant, Ministry of Agriculture and 
Fisheries. Called by the Middle Temple, 1903. 
Mr. E. G. SERGEANT, Legal Assistant, Board of Inland Revenue 
Admitted 1907. 
M.B.E. 
Mr. F. H. BrROKENSHIRE, Higher Executive Officer, Office of 
H.M. Procurator-General and Treasury Solicitor. 
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NOTES AND NEWS 


Honours and Appointments 


The Board of Trade have appointed Mr. WiLtt1am HENRY 
MEREDITH and Mr. BERNARD JAMES LONGLEy to be Assistant 
Official Receivers for the Bankruptcy District of the County 
Courts of Aylesbury, Brentford, Chelmsford, Edmonton, Hertford, 
St. Albans, Southend and Brentwood; the Bankruptcy District 
of the County Courts of Croydon and Woolwich, Guildford, 
Kingston (Surrey) and Wandsworth ; and also for the Bankruptcy 
District of the County Courts of Reading, Banbury, Newbury, 
Oxford and Windsor, with effect from 26th April, 1949, and 
10th May, 1949, respectively. The Board have also appointed 
Mr. ERNEsT CHARLES SHERWOOD to be an Assistant Official 
Receiver for the Bankruptcy District of the County Courts of 
Manchester, Salford, Ashton-under-Lyne and Stalybridge, Bolton, 
Oldham, Rochdale and Stockport ; the Bankruptcy Districts of 
the County Courts of Preston, Blackpool, Blackburn and Burnley ; 
and also for the Bankruptcy Districts of the County Courts of 
Hanley and Stoke-on-Trent, Crewe, Nantwich and Sandbach, 
Macclesfield, Stafford, Shrewsbury and Newtown, with effect from 
3rd May, 1949, 


Mr. Denys B, BuckLry has been appointed junior counsel 
(on the Chancery side) to the Treasury and the Board of Trade, 
and junior counsel to the Attorney-General in charity matters, 
following the appointment of Mr. H. O. Danckwerts as a judge 
of the Chancery Division. 


Mr. M. J. GiRLING, assistant clerk and solicitor to Orpington 
Urban Council, has been appointed Town Clerk of Hythe. 


Mr. T. H. Parkinson, LL.B., chief assistant solicitor to 
Birmingham Corporation, has been appointed Deputy Town 
Clerk of Birmingham in succession to Mr. J. F. Gregg, recently 
appointed Town Clerk. 


Mr. O. E, WILson, solicitor, of Leeds, has been appointed by 
the Bishop of Ripon Registrar of the Diocese of Ripon in 
succession to Sir Bernard Lomas-Walker, who has relinquished 
the duties after 18 years’ service. 





Personal Notes 


Mr. S. Hague Jobbings, solicitor, of Leeds, was married on 
28th May to Miss D. J. Kirkman, of Adel. 

Mr. C. O. Jones, solicitor, of Holywell, was recently elected 
chairman of Holywell Urban Council. 

Mr. W. F. Mackett, solicitor, of Trowbridge, has been installed 
Grand Master, and Mr. S. W. H. Dane, solicitor, of Chippenham, 





Deputy Grand Master of the Wiltshire Working Men’s 
Conservative Benefit Society. 
Miscellaneous 


The Lord Chancellor has made and given the following 
appointments and directions relating to the Chancery Division 
of the High Court of Justice :— 

(1) Mr. Justice Romer, Mr. Justice Harman and Mr, Justice 
Danckwerts or one or more of them to be the judges to exercise 
the jurisdiction in Bankruptcy. 

(2) Mr. Justice Romer, Mr. Justice Harman and Mr. Justice 
Danckwerts to be the judges for the hearing of causes or matters 
proceeding in the District Registries of Liverpool and Manchester. 

The following appointments and directions previously made 
will remain in force :— 

(1) Mr. Justice Wynn Parry to be the judge to whom references 
or disputes under s. 29 of the Patents and Designs Act, 1907, as 
amended, are assigned. 

(2) Mr. Justice Wynn Parry to be the Patents Appeal Tribunal 
under s. 92a of the Patents and Designs Act, 1907. 

(3) Mr. Justice Vaisey to be the judge for hearing appeals and 
petitions under s. 92 (2) of the Patents and Designs Act, 1907, as 
amended, and Ord. 53a, r. 1. 

(4) Mr. Justice Vaisey to be the judge for hearing proceedings 
under Ord. 55c (War Damage Act, 1943). 

(5) Mr. Justice Romer to be the judge for the duties imposed by 
r. 15 (2) of the Public Trustee Rules, 1912. 

(6) Mr. Justice Vaisey, Mr. Justice Roxburgh and Mr. Justice 
Wynn Parry or one or more of them to be the judges by whom 


the jurisdiction of the High Court under the Companies Acts, 1929 
and 1947 [sic.], is to be exercised. 

(7) Mr. Justice Romer to be the judge for the hearing of 
proceedings under Ord. 55a, r. 4 (Guardianship of Infants Acts, 
1886 and 1925). 

(8) Mr. Justice Romer to be the single judge for the purpose of 
hearing such appeals under Ord. 54D (Law of Property Acts, etc.) 
as are to be heard and determined by a single judge; and 
Mr. Justice Romer and Mr. Justice Harman to be the two judges 
constituting a Divisional Court for the purpose of hearing and 
determining such appeals under the same order as according to 
the provisions of that Order are to be heard and determined by a 
Divisional Court of the Chancery Division. 


In accordance with arrangements made between the Chancery 
judges, Mr. Justice Danckwerts will hear proceedings under the 
Liabilities (War-Time Adjustment) Acts, 1941 and 1944. 


Matters assigned to Mr. Justice Vaisey, Mr. Justice Roxburgh 
or Mr. Justice Wynn Parry will be designated ‘‘ Group A,” and 
those assigned to Mr. Justice Romer, Mr. Justice Harman or 
Mr. Justice Danckwerts ‘‘ Group B.”’ 





Wills and Bequests 


Mr. A. T. Cummings, solicitor, of Croydon, left £67,012, net 
personalty £66,849. 

Mr. A. E. T. Jourdain, solicitor, of Lincoln and Registrar of 
the Diocese of Lincoln, left £18,737, net personalty £18,085. 


Mr. W. T. Mansfield Orme, solicitor, of Derby, left £61,450. 


SOCIETIES 


An ordinary meeting of the Mepico-LeGAL Society will be 
held at Manson House, 26 Portland Place, W.1 (Tel.: 
Langham 2127), on Thursday, 23rd June, immediately following 
the annual general meeting to be held at 8 p.m., when a paper 
will be read by Mrs. F. Earengey, J.P., B.A., on ‘‘ The Legal 
and Economic Status of Women.” 


OBITUARY 


Mr. R. A. L. BILLSON 
Mr. Richard A. L. Billson, solicitor, of Liverpool, died on 
30th May, aged 51. He was admitted in 1922. 
; Mr. C. BRUMFITT 
Mr. Clifford Brumfitt, solicitor, of Morley, died on 26th May, 
aged 64. He was admitted in 1907. 
Mr. L. I. DEY 
Mr. Lewis Irving Dey, former solicitor, of Halifax, died on 
10th June, aged 82. 
Mr. G. J. SHERRIFF 


Mr. G. J. Sherriff, C.B.E., J.P., County Clerk of Stirlingshire, 
whose appointment to the Order of the British Empire is noted 
on p. 409, died on 10th June, aged 64. 


Mr. E. M. WILLIAMS 


Mr. Ernest Morgan Williams, formerly solicitor, of Swansea, 
died recently at Llanelly, aged 62. He was admitted in 1922. 
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